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U.S. Customs Service 


Treasury Decisions 


(T.D. 81-280) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol “D”’ in- 
dicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the end 
of the list. 


Dated: November 5, 1981. 





| Date of Filed with district 
Name of principal and surety | Date of bond | approval director/area 
| director/amount 


Anders Williams & Co., Inc., P.O. Box 1524, Wilming- | Sept. 30,1981 | Oct. 5,1981 | Wilmington, NC 
ton, NC; motor carrier; Ins. Co. of North America | $25,000 
| 
Anderson Motor Service, Inc., 1516 North 14th St., St. . 16,1959 | Feb. 17,1959 | St. Louis, MO 
Louis, MO; motor carrier; United States Fidelity & | | $25,000 
Guaranty Co. | 
D 11/16/81 


Arnold Bros. Transport LTD, Winnipeg, Manitoba,| Sept. 25,1981 | Oct. 6,1981 | Pembina, ND 
Canada; motor carrier; Transamerica Ins. Co. | $25,000 
(PB 12/26/73) D 10/6/81! 


Bo-Mark Transport, Inc., 4884 Old Louisville Rd, | . 28, 1931 i Oct. 6,1981 Savannah, GA 
Garden City, GA; motor carrier; Aetna Casualty & | $25, 000 
Surety Co. 


| | 5 

Carolina Freight Carriers Corn., P.O. Box 697, | Sept | Oct. 1, 1981 | Wilmington, NC 
Cherryville, NC; motor carrier; Seaboard Surety Co. | $50,000 

(PB 6/15/72) D 9/30/81? 


Coastal Transport & Trading Co., Inc.—(See Refrig- | 
erated Transport Co., Inc.) 














Name of principal and surety 


Commercial Carrier Corp., 502 E. Bridgers Ave., 
Auburndale, FL; motor carrier; Aetna Casualty & 
Surety Co. 


Eazor Express, Inc., Eazor Square, Pittsburgh, PA; 
motor carrier; Union Indemni y Ins. Co. of NY 


Henry L. Bridge farmer, Henry Gillard, Cecil lL. Belt, 
dba: H & H Trucking, Box 371, Princeton, TX; 
motor carrier; Aetna Ins. Co. 


J AT Express, Inc., 4002 Rosewood Ave., Muncie, IN; 
motor carrier; The American Druggists’ Ins. Co. 


R. L. Jeffries Trucking Co., Inc., P.O. Box 3277, 9700 
N Highway 57, Evansville, IN; motor carrier; The 
Ohio Casualty Ins. Co. 


Porter Trucking Co., Inc., 370 Wampanoag Trail, East 
Providence, RI; motor carrier; Fidelity & Deposit 
Co. of MD 

D 10/8/81 


Refrigerated Transport Co.,Inc., and Coastal Trans- 
port & Trading Co., Inc., a w/o/s/, 3901 Jonesboro 
Rd., SE, Forest Park, GA; motor carrier; Contin 
ental Casualty Co. 

(PB 8/13/80) D 10/5/818 


Reliable Air Freight, Inc., 6100 Stapleton Dr., South, 
Unit G, Denver, CO; air carrier; Aetna Casualty & 
Surety Co. 


Ross Transportation Co., 4220 Almond St., Phila- 
delphia, PA; motor carrier; St. Paul Fire & Marine 
Ins. Co. 


Sharmax Freightlines, Inc., 12645 Midranch Lane, 
Lakeside, CA; motor carrier; Industrial Indemnity 
Co. 


Bobby Smith Transport, Inc., P.O. Box 7556, Fort 
Worth, TX; motor carrier; United States Fire Ins. 
Co. 

D 10/8/81 


Smith Transport (US) Ltd., 150 Commissioners St., 
Toronto, Ontario, Canada; motor carrier; Trans- 
america Ins. Co. 


(PB 10/9/75) D 10/9/81 


Three Way Corp., 1120 Karlstad Dr., Sunnyvale, CA; 
motor carrier; American Motorists Ins. Co. 


Tiger InterModal, Inc., 1888 Century Park East, Los 
Angeles, CA; motor carrier; St. Paul Fire & Marine 
Ins. Co. 


Trans Freight Lines, Inc., One Harmon Plaza, Se- 
caucus, NJ; water carrier; Ins. Co. of North America 


Date of bond 


June 23, 1981 


July 13, 1981 


Aug. 25, 1981 


Aug. 21, 1981 


Sept. 23, 1981 


Jan. 15, 1979 


Sept. 21, 1981 


June 25, 1981 


June 22, 1981 


1, 1981 


Date of 
approval 


Oct. 13, 1981 


Oct. 8, 1981 


Oct. 14, 1981 


Sept. 29, 1981 


Oct. 2, 1981 


Feb. 16, 1979 


Oct. 5, 1981 


Sept. 4, 1981 


. 14,1981 


Oct. 6,1981 


Sept. 28, 1981 


Oct. 6,1981 


Filed with district 
director/area 
director/amount 


Tampa, FL 
$25,000 


Philadelphia, PA 

$100, 009 
Laredo, TX 

$25, 000 
Laredo, TX 

$50, 000 
Baltimore, MD 


$25, 000 


Providence, RI 
$25, 000 


Savannah, GA 
$25, 000 


E} Paso, TX 
$25,000 


Philadelphia, PA 
$50,000 


San Diego, CA 
$25,000 


Laredo, TX . 
$25,000 


Ogdensburg, NY 
$200,000 


San Francisco, CA 
$50,000 


Los Angeles, CA 
$50,000 


Charleston, SC 
$50,000 
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Date of _| Filed with district 
Name of principal and surety | Date of bond approval director/area 


director/amount 


Transway, Inc., 235 S. Genois St., New Orleans, LA; | Aug. 26,1968 | Oct. 8, 1968 New Orleans, LA 
motor carrier; Fidelity & Deposit Co. of MD | $25,000 
D 10/10/81 


Union Transfer Co. of Allentown, Inc., Rt. 130 and | Aug. 10,1977 | Aug. 16,1977 | Philadelphia, PA 
Prince Ave., Pennsauken, NJ; motor carrier; Ne- | $50,000 
tional Grange Mutual Ins. Co. | 
D 9/2/81 


| 
Wilmar Trucking, Inc., P.O. Box 369, Oaks, PA; | Sept. 26, 1977 | 5, 1979 Philadelphia, PA 
motor carrier; Centennial Ins. Co. $50,000 


D 11/5/81 





Winchester Corp., 3400 McIntosh Rd., FTZ #25, Port | Aug. 11, 1981 . | Miami, FL 
Everglades, FL; motor carrier; Peerless Ins. Co. | | | $25,000 











i Surety is St. Paul Fire & Marine Ins. Co. 
2 Surety is The Ilome Indemnity Co., Inc. 
3 Surety is The Aetna Casualty & Surety Co. of Ill. 


BON-3-03 
Marttyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 81-281) 
Synopses of drawback decisions 


The following are synopses of drawback rates issued July 6, 1981, 
to August 20, 1981, inclusive, pursuant to sections 22.1 through 22.5, 
inclusive, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which 
will be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded or issued by, and the date 
on which it was forwarded or issued. 

Dated: November 5, 1981. 
File: DRA-1-09 
213642 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 
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(A) Company: Alcan Aluminum Corp. 

Articles: Aluminum and aluminum alloy cable. 

Merchandise: Aluminum and aluminum alloy rod. 

Factories: Bay St. Louis, MS; Sedalia, MO; Tucker, GA; Williams- 
port, PA. 

Statement signed: May 5, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, July 
16, 1981. 


(B) Company: AMAX Tungsten, Division of AMAX Inc. 

Articles: Ammonium paratungstate; tungstic oxide. 

Merchandise: Tungsten concentrates (natural and synthetic). 

Factory: Ft. Madison, IA. 

Statement signed: May 21, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 23, 1981. 


(C) Company: American Microsystems, Inc. 

Articles: Finished semiconductor devices. 

Merchandise: Unfinished semiconductor assemblies. 

Factories: Santa Clara, CA; Pocatello, ID. 

Statement signed: April 15, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
August 6, 1981. 


(D) Company: Amoco Chemicals Corp. 
Articles: Terephthalic acid; purified terephthalic acid; isophthalic acid. 


Merchandise: Various class 16 petrochemical products as listed in 
manufacturer’s statement. 

Factories: Decatur, AL; Joliet, IL; Mount Pleasant, SC. 

Statement signed: March 25, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicage, 
July 14, 1981. 


(E) Company: Beatrice Foods Co., Inc.; Dri-Print Foils Div. 
Articles: Hot stamping foils. 

Merchandise: Polyester film. 

Factory: Rahway, NJ. 

Statement signed: June 6, 1981. 
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Basis of claim: Appearing in, plus an allowance for the percentage of 
waste incurred in the month of manufacture of the exported articles. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 30, 1981. 


(F) Company: Bossert Manufacturing Corp. 

Articles: Motor vehicle parts, sub-assemblies, assemblies, and other 
parts. 

Merchandise: Hot and cold rolled steel sheet, strip and blanks; hot 
rolled steel plate. 

Factory: Utica, NY. 

Statement signed: April 9, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 23, 1981. 


(G) Company: Diana Fruit Preserving Co., Inc. 

Articles: Maraschino cherries; glace cherries. 

Merchandise: Liquid refined sugar. 

Factory: Santa Clara, CA. 

Statement signed: May 26, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, August 11, 1981. 


(H) Company: The Dow Chemical Co. 

Articles: Electrolytic chlorination cells and parts. 

Merchandise: Titanium plate. 

Factory: Russellville, AR. 

Statement signed: March 31, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
July 14, 1981. 


(I) Company: Eastman Kodak Co. 

Articles: Photographic chemicals (couplers C-16 and 114-BR). 

Merchandise: 1-hydroxy-2-naphthoic acid; phosphorus oxychloride; 
N, N-dimethylformamide; diethyl oxalate. 

Factories: Kingsport, TN ; Batesville, AR. 

Statement signed: May 8, 1981. 

Basis of claim: Used in. 


Rate forwarded to Regional Commissioner of Customs: Baltimore, 
July 6, 1981. 
Revokes: T.D. 80-62-J. 
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(J) Company: Eaton Corp.—Axle Div. 

Articles: Truck axle finished components, truck axle finished sub- 
assemblies, truck axle service kits, and truck axle assemblies. 

Merchandise: Rough casting, rough forging, cast steel housing, semi- 
finished forging, finished machined cast steel housing, finished 
machined reinforcing ring, finished machined fabricated housing, 
and semi-finished cast steel housing. 

Factories: Cleveland, OH; Humboldt, TN; Glasgow and Henderson, 
KY. 

Statement signed: June 23, 1981. 

Basis of claim: Used in and used in less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
August 6, 1981. 


(K) Company: Glen Raven Mills, Inc. 

Articles: Multilobal bright textured polyester yarn. 

Merchandise: Multilobal bright non-textured polyester yarn. 

Factories: Newland and Altamahaw, NC. 

Statement signed: June 4, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
July 16, 1981. 

Revokes: T.D. 80-192-K. 


(L) Company: The B. F. Goodrich Co. 

Articles: Tires (rubber, pneumatic) ; nylon tire cord fabric. 

Merchandise: Nylon yarn. 

Factories: Tuscaloosa, AL; Akron, OH; Miami, OK; Oaks, PA; 
Thomaston, GA; Woodburn, IN. 

Statement signed: April 7, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Chicago, 
Miami, July 17, 1981. 


(M) Company: Intersil, Inc. 

Articles: Fabricated semiconductor die in wafer form. 

Merchandise: Silicon wafers. 

Factories: Cupertino, Santa Clara and Sunnyvale, CA. 

Statement signed: December 15, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
July 30, 1981. 
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(N) Company: McGraw-Edision Co., Campbell Chain Div. 

Articles: Tire chains, commercial, industrial, and agricultural chains 
and accessories. 

Merchandise: Hot rolled steel rods and bars, chain accessories, com- 
mercial steel chain, and steel tire chain. 

Factories: York, PA; Union City, CA; Cortland and Maspeth, NY. 

Statement signed: July 1, 1981. 

Basis of claim: Used in, less valuable waste. 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0) (2): Baltimore, July 15, 1981. 

Revokes: T.D. 74-95-F to cover change in name from Campbell 
Chain Co. 


(O) Company: Mars, Inc. 

Articles: Confectionery products. 

Merchandise: Extra fine hard refined sugar, hard refined fruit sugar, 
sanding hard refined sugar, hard refined confectionery sugar, 
liquid sucrose sugar, liquid invert sugar, sweet condensed whole 
milk, high butterfat sweet condensed whole milk. 

Factories: Hackettstown, NJ; Chicago, IL; Elizabethtown, PA; 
Cleveland, TN; Waco, TX; and Albany, GA. 

Statement signed: March 2, 1981. 

Basis of claim: Used in. 


Rate forwarded to Regional Commissioner of Customs: New York, 
August 4, 1981. 

Revokes: T.D. 55461-B as amended by T.D. 55622-A and T.D. 

66—54-B. 


(P) Company: Mostek Corp. 

Articles: Computer circuit boards, sub-assemblies, computers and 
computer peripheral equipment. 

Merchandise: Semiconductor devices. 

Factories: Carrollton, TX; and Colorado Springs, CO. 

Statement signed: May 29, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
August 20, 1981. 


(Q) Company: NCR Corp. 

Articles: Commercial teller terminal. 

Merchandise: Drum printer; Keyboard; power supply, DC. 

Factory: Dayton, OH. 

Statement signed: April 10, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
July 24, 1981. 


356-511 0 - 81 - 2 
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(R) Company: Papetti’s Hygrade Egg Products, Inc. 

Articles: Frozen egg white, frozen egg yolk, frozen whole eggs. 

Merchandise: Shell (whole) chicken eggs. 

Factory: Elizabeth, NJ. 

Statement signed: June 3, 1981. 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 


Rate forwarded to Regional Commissioner of Customs: New York, 
July 16, 1981. 


(S) Company: Pfizer, Inc. 

Articles: 2-quinoxaline carboxaldehyde dimethyl acetal 1,4-dioxide 
(DQX). 

Merchandise: Methyl glyoxal dimethyl] acetal (MGA). 

Factory: Groton, CT. 

Statement signed: April 9, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 14, 1981. 


(T) Company: Pfizer, Inc. 

Articles: Ground calcium metal. 

Merchandise: Calcium metal shavings. 

Factory: Canaan, CT. 

Statement signed: November 17, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 20, 1981. 


(U) Company: Rossville Yarn Processing Co. 

Articles: Upholstery fabric. 

Merchandise: Nylon and olefin yarns. 

Factory: Rossville, GA. 

Statement signed: May 21, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
July 16, 1981. 


(V) Company: SK & F Lab Co., Chemical Div. 

Articles: Cimetidine Base (N-cyano-N’-methyl-N’’-[2-(4-methyl- 
5-imidazolylmethy]) thioethy]l] guanidine). 

Merchandise: 4(5)-hydroxymethyl-5(4)-methylimidazole hydrochlo- 
ride (CET/Alcohol). 

Factory: Guayama, PR. 
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Statement signed: August 6, 1980. 
Basis of claim: Used in. 


Rate forwarded to Regional Commissioner of Customs: Miami, 
July 24, 1981. 


(W) Company: Signode Corp. 

Articles: Strapping. 

Merchandise: Hot rolled medium and high carbon steel sheet in coils. 

Factories: Pittsburg, CA; Bridgeview, IL; Sparrows Point, MD; 
Weirton, WV. 

Statement signed: January 21, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 20, 1981. 


(X) Company: SinterMet, Inc. 

Articles: Mill rolls and industrial knives. 

Merchandise: Blended/graded tungsten carbide powder. 

Factory: Kittanning, PA. 

Statement signed: April 4, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 20, 1981. 


(Y) Company: Uniroyal, Inc. 

Articles: Omite 30W ; Omite 6E; Omite 68E; Comite. 

Merchandise: Omite technical. 

Factories: Through its agents operating under T.D.’s 55207(1) 
and/or 55207(2). 

Statement signed: November 24, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 11, 1981. 


(Z) Company: Westvaco Corp. 

Articles: Refined tall oil fatty acids, rosins, distilled tall oil and 
related tall oil fatty acids. 

Merchandise: Crude tall oil. 

Factories: Charleston Heights, SC; De Ridder, LA. 

Statement signed: March 12, 1981. 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0) (2): New York, July 20, 1981. 
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Revokes: T.D. 80—-280-Z to cover a change in name from Westvaco 
Worldwide Corp. 


(T.D. 81-282) 


Exclusion of Certain Costs Incurred in the United States From 
Direct Costs of Processing Operations Under the Generalized 
System of Preferences 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION : Interpretative Rule. 


SUMMARY: By a notice published in the Federal Register, comments 
were requested on whether certain costs incurred in the United States, 
now excluded from the appraised value of imported merchandise, 
should continue to be regarded by Customs as ‘‘direct costs of proces- 
sing operations” under section 10.178(a), Customs Regulations, in 
determining the eligibility of an article for duty-free treatment under 
the Generalized System of Preferences (““GSP’’). Customs has reviewed 
and analyzed the comments received in response to the notice and 
determined that if the costs incurred in the United States do not form 
part of the appraised value of the imported merchandise under section 
402 of the Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979, then such costs do not form part of the ‘direct costs of 
processing operations” for the purposes of GSP. 

DATE: This ruling shall be effective as to merchandise entered, or 
withdrawn from warehouse, for consumption on or after (90 days 
after publication in the Federal Register). 

FOR FURTHER INFORMATION CONTACT: Thomas L. Lobred, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-2938). 


SUPPLEMENTARY INFORMATION : 


BACKGROUND 


In accordance with General Headnote 3(C) (ii), Tariff Schedules of 
the United States (TSUS) (19 U.S.C. 1202), and section 10.176(a), 
Customs Regulations (19 CFR 10.176(a)), an article which is the 
growth, product, manufacture, or assembly of a beneficiary developing 
country (“BDC”) and which is imported into the customs territory of 
the United States directly from a BDC, may be eligible for duty-free 
treatment under the Generalized System of Preferences (““GSP’’). To 
be eligible for duty-free treatment, the sum of the cost of materials 
produced in the BDC plus the direct costs of processing operations 





CUSTOMS 11 


performed in the BDC must not be less than 35 percent of the ap- 
praised value of the article at the time of its entry into the customs 
territory. 

Section 10.178(a), Customs Regulations (19 CFR 10.178 (a)), 
defines “direct costs of processing operations” as including, among 
other things, research, development, design, engineering, and blueprint 
costs insofar as they are allocable to the specific merchandise under 
consideration. In interpreting this regulation, Customs has ruled that 
research and development costs incurred in the United States are 
considered direct costs of processing operations, provided the research 
and development relates to the specific merchandise under con- 
sideration. 

Section 201, Trade Agreements Act of 1979 (Pub. L. 96-39, 93 
Stat. 194), amended section 402, Tariff Act of 1930, in part, to spe- 
cifically exclude from appraised value charges for research and de- 
velopment (‘‘R&D”) in the form of engineering development, artwork, 
design work, and plans and sketches necessary for the production of 
imported merchandise if undertaken in the United States. 

In view of this amendment, a notice was published in the Federal 
Register on December 18, 1980 (45 FR 83260), requesting public 
comments on whether these research and development (‘“R&D’’) 
costs incurred in the United States should continue to be regarded 
as “direct costs of. processing operations” under section 10.178(a), 


Customs Regulations, in determining the eligibility of an article for 
duty-free treatment under GSP. 


DISCUSSION OF COMMENTS 


In response to the notice, 14 comments were received. Of these, 8 
were in favor of maintaining the present approach of including 
the previously dutiable R&D costs incurred in the United States as 
part of the “direct costs of processing operations” under GSP. The 
other 6 commenters took the position that the changes made by the 
Trade Agreements Act of 1979 required a change in approach. 

The tollowing arguments, listed in no particular order, were made 
in support of excluding certain costs incurred in the United States 
from “direct costs of processing” for the purposes of GSP. 

1. To do otherwise would be contrary to the primary purpose of 
GSP which is to encourage economic development in beneficiary 
countries because it would tend to place indigenous producers at 
a competitive disadvantage to subsidiaries of United States based 
multinational corporations and it would encourage the shifting of 
R&D from the beneficiary country to the United States. 

2. United States R&D would be given more weight in determining 
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GSP eligibility than any cost in the beneficiary country, because 
costs in the beneficiary country are included in both the costs of 
processing (dividend) and the Customs value (divisor) while United 
States R&D would be included only in the dividend. 

3. Any product with substantial United States R&D could be 
eligible even if costs in the beneficiary country were as low as 10%, 
5%, or 1% of the Customs value. 

4. Because Congress did not make a distinction between the 
application of ‘‘assists” to imports from BDC’s and other imports, 
it was apparent that the definition for ‘‘assists’”” was to apply to all 
imports regardless of origin. To hold otherwise would be inappropriate. 

5. Because it is quite difficult to assign a dollar value to some 
of the direct and indirect costs which go into developing an item, 
these costs should be excluded from appraised value. 

6. This approach is easier for Customs to administer in that a 
dual system would not be created. 

7. The inclusion of ‘‘assists’” which do not form part of appraised 
value would be contrary to the Multilateral Trade Negotiations 
(“MTN”) Agreements on Customs Valuation, and other developed 
nations have not adopted this concept of “assists.” 

8. To do otherwise would be contrary to the provisions of the 
Trade Act of 1974, as well as the Trade Agreements Act of 1979. 

The following arguments, also listed in no particular order, were 
made in support of including certain costs incurred in the United 
States in ‘‘direct costs of processing” for the purposes of GSP. 

1. Duty savings can be passed through to the American consumer. 

2. Another anomalous situation would be created in that domestic 
United States engineering, development, and design work would 
no longer qualify while work performed abroad, even if performed 
in another highly developed country, would qualify. This would 
have the effect of creating an incentive for United States importers 
to have development and design work performed outside of the 
United States in order to have charges for such work includable as 
local content when attempting to qualify for GSP treatment. 

3. The effects of a decision to cease treating the cost of those 
“assists” as direct costs of processing operations could be avoided 
by importers simply selling the engineering development, artwork, 
design work, plans and sketches to the BDC manufacturer. 

4. The legislative history of the Trade Agreements Act of 1979 
does not indicate that the Congress had any intention of changing 
the prime considerations for the qualification of duty-free treatment 
under GSP and that Congress’ decision to cease extracting duty on 
the cost of engineering, etc., undertaken in the United States is not 
inconsistent with treating those same costs as direct costs of proc- 
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cessing operations in a BDC. Further, Congress made several other 
changes in GSP and did nothing about this one. 

5. Because the entire GSP program is scheduled for congressional 
review, any change should await the expression of congressional 
intent resulting from such review. 

6. A policy permitting the inclusion of the designated charges as 
direct costs of processing operations will benefit the economy of the 
United States. 

7. Nothing in the background or legislative history of section 201 
of the Trade Agreements Act of 1979, amending section 402 of the 
Tariff Act of 1930, suggests that the decision to exclude the designated 
“assists” from transaction value was intended to impact upon the 
operation of GSP. To take action at this time which would suggest 
that the opposite inference is true would tend to defeat the legitimate 
expectations of BDC’s and impede business planning by American 
industry based upon existing administrative practice. 

8. Another commenter saw no connection between the deletion of 
these “assists” from appraised value and their categorization as 
direct costs of processing operations for GSP purposes, nor any incon- 
sistency between the two, and that they were two different legal 
concepts. Precedent for this point is the case of Ford Motor Company 
v. United States, 29 Cust. Ct. 553 (1952), which remains valid, that 
is, that a cost is properly includable no matter where it was incurred. 

The phrase “direct costs of processing” as used in the Trade Act 
of 1974 is meant to include all costs which directly relate to the 
manufacture or production of merchandise. 

9. If the so-called ‘‘assist’’ cannot be performed outside the United 
States, the purposes of the GSP program will be obstructed. 

10. Consistency is important in the administration of GSP and 
Customs law generally. Therefore, Customs should not reject the 
rationale of the position taken under the previous law. 

11. There is no reference to the term ‘‘assist’’ in the revelant portion 
of the Trade Act of 1974. The term “‘assist’”’ as defined in section 402 
of the Trade Agreements Act of 1979, was not meant to apply to 
the term ‘‘direct costs of processing” as set forth in section 503(b) (2) 
of the Trade Act of 1974. Furthermore, it is noted that the language 
of section 402 begins with ‘‘as used in this section.” In addition, it 
is argued that if Congress wanted the term ‘“‘assists” to apply to 
direct costs of processing requirements for GSP purposes, Congress 
could easily have made a reference to section 503 (b) (2). 

12. Relevant case law has established that the doctrine of legislative 
approval of administrative practice may be invoked where the prac- 
tice has been followed by re-enactment of the statute without sub- 
stantial change. 
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13. One commenter argues that because a practice by Customs has 
existed to include certain “‘assist’’ costs incurred in the United States 
as direct costs of processing for purposes of GSP, if Customs changes 
its position, such change in position should be effective only with 
regard to merchandise entered, or withdrawn from warehouse, for 
consumption on or after the 90th day after publication of the change 
in the Federal Register, pursuant to section 177.10(e), Customs 
Regulations (19 CFR 177.10(e)). 


DETERMINATION 


The arguments submitted on both sides were quite supportive of 
the respective positions. After careful review and analysis of the 
arguments, Customs is of the opinion that the better reasoned view 
is that costs which are not included in the appraised value of imp rted 
merchandise under section 402 of the Trade Agreements Act of 1979, 
are not includable as ‘direct costs of processing” for the purposes of 
determining the eligibility of an article for duty-free treatment under 
GSP. This ruling will be effective as to merchandise entered, or with- 
drawn from warehouse, for consumption on or after (90 days after 
publication in the Federal Register). 


DRAFTING INFORMATION 


The principal author of this document was Robert J. Pisani, Regula- 


tions Control Branch, Office of Regulations and Rulings, U.S. Customs 
Service. However, personnel from other Customs offices participated 
in its development. 
A.R. Dre ANGELUs, 
Acting Commissioner of Customs. 
Approved: October 16,1981. 
JOHN WALKER, Jr, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register Nov. 12, 1981 (46 FR 55686)] 





U.S. Customs Service 
General Notice 


(067430) 


Receipt of American Manufacturer’s Petition to Classify Household 
Glassware 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of American manufacturer’s petition. 


SUMMARY: The Customs Service has received a petition from an 
American manufacturer of household glassware. The petitioner 
contends that certain imported glassware used in the household 
should be classified as ‘‘other’” household glassware, rather than as 
“specially tempered” glassware. 


DATES: Interested parties may comment on this petition, and 


comments (preferably in triplicate) must be received on or before 
(30 days from the date of publication in the Federal Register). 


ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations Control and Disclosure Law Divi- 
sion, Room 2426, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Thomas J. 
Lindmeier, Classification and Value Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5727). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


A petition has been filed under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), by an American manufacturer of glassware 
used in the household. The petitioner contends that certain imported 
glassware which has been classified under the provision for household 
glassware which is “specially tempered,” in item 546.38, Tariff 
Schedules of the United States (TSUS), is not ‘‘specially tempered,” 
and thus is properly classifiable under the provisions for other house- 
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hold glassware, according to value, in items 546.52 through 546.68, 
TSUS. 


Customs Internal Advice 76/136 dated February 23, 1977, describes 
the test used by the Customs Service to determine if glassware is 
“specially tempered,” as follows: 


“lf the item is set on a solid surface and then broken by striking 
the inside center bottom or heel with a sharp center punch, the 
degree and uniformity of stress can frequently be determined. 
Strike the punch with a hammer, using blows of gradually 
increasing severity until breakage occurs. 

‘An annealed (item) should ... normally break into a small 
number of large pieces, say ten or less (frequently as low as three 
to five). 

“A tempered disk will break into a larger number of pieces, the 
number of which depends upon stress magnitude and distribution. 
If highly stressed, the glass will ‘dice,’ i.e., break into a large 
number of small, rather uniformly shaped pieces.” 


Accordingly, the petitioner’s principal contention is that “all 
specially tempered glass ‘disintegrates into small rounded-edge pieces,’ 
when broken.’’ (emphasis supplied) As the imported household 
glassware in question allegedly ‘“‘does not consistently break into a 
large number of small uniformly shaped pieces with rounded edges,”’ 
petitioner contends that the subject glassware ‘‘obviously has not 
received the additional, protective processing necessary to qualify it 


as ‘specially tempered’” and thus is not classifiable under item 
546.38, TSUS. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), the Customs Service invites written comments on this 
petition from interested parties. 

The American manufacturer’s petition, as well as all comments 
received in response to this notice, will be available for public in- 
spection in accordance with section 103.11(b), Customs Regulations 
(19 CFR 103.11(b)), between the hours of 9:00 a.m. and 4:30 p.m. on 
normal business days, at the Regulations Control and Disclosure Law 
Division, Headquarters, U.S. Customs Service, Room 2426, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with section 175.21(a), 
Customs Regulations (19 CFR 175.21(a)). 


Marityn G. Morrison, 
(For Director, Office of Regulations 
and Rulings). 


[Published in the Federal Register, Nov. 12, 1981 (46 FR 55822)] 
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Court of International Trade 


(Ship Op. 81-94) 


MicHELIN TIRE CORPORATION, PLAINTIFF v. UNITED STATES OF 
AMERICA, DEFENDANT 
Before Watson, Judge. 
Court No. 75-9-02467 
Countervailing duty on tires 


The administrative determination that these imported tires bene- 
fitted from bounties or grants from governmental regional develop- 
ment programs in Canada is found to be correct. However, the Court 
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finds error in the calculation of the bounty resulting from a loan to the 
manufacturer and in the allocation of grants over the period of the 
loan. For the required correction and further determination the matter 
is remanded with instructions to the Secretary of Commerce. Plaintiff’s 
proof of offsets due to locational costs is found insufficient to justify 
any modification of the amounts of the bounties or grants. 


[Judgment in part for the defendant and in part for the plaintiff. Remand to 
the Secretary of Commerce ordered.] 


(Dated October 26, 1981) 


Windels, Marz, Davies & Ives (Paul Windels, Jr. and John Y. Taggart at the 
trial and on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
merical Litigation Branch (Joseph I. Liebman, Attorney in Charge, International 
Trade Field Office, Commercial Litigation Branch and Sidney N. Weiss, Esq. at 
the trial and on the briefs) for the defendant Frederick L. Ikenson for amicus 
curiae Rubber Manufacturers Association. 


Watson, Judge: Plaintiff, the Michelin Tire Corporation, brought 
this action under 19 U.S.C. § 1514 to contest the denial of its protest 
against the assessment of countervailing duties on imported x-radial 
steel-belted tires. The tires were manufactured in Canada by Michelin 
Tire Manufacturing Co. of Canada Ltd. (Michelin Canada).' They 
were entered at the ports of Portland and Calais, Maine and Balti- 
more, Maryland between April 2, 1973 and January 9, 1974. The 
countervailing duties were assessed pursuant to T.D. 73-10 (1973) 
and T.D. 74-254 (1974) in which the Treasury Department published 
its determination that these tires were subject to bounties and grants 
within the meaning of 19 U.S.C. § 1303 and determined that a coun- 
tervailing duty of 6.7702 percent per tire should be assessed. 


The basic determination was expressed in T.D. 73-10 as follows: 


It has been ascertained that Michelin Tire Manufacturing 
Company of Canada, Ltd., has had constructed two manufactur- 
ing plants in the Province of Nova Scotia, one in Bridgewater, 
Nova Scotia, for the manufacture of steel cord for use in manu- 
facturing tires and the other in Granton, Nova Scotia, for the 
manufacture of tires. A substantial majority of the tires produced 
are being and are expected to continue to be exported to the 
United States. It has been further ascertained that in connection 
with the establishment of the two manufacturing plants, the 
Government of Canada has made certain grants and made 
available to Michelin a special accelerated depreciation provision 


1 Plaintiff, Michelin Tire Corporation is a New York corporation which, during the relevant period, 
imported Michelin steel-belted radial tires manufactured by various foreign affiliates. Plaintiff and Michelin 
Canada, the producer of the tires subjected to countervailing duty, are subsidiaries of the Michelin Invest- 
ment Holding Company Limited (MIHC) a Bermuda Corporation. MIHC is part of the Michelin group 
under Companie Generale des Establissements Michelin, the group’s corporate parent, with headquarters 
in Clermont-Ferrand, France. 
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under Canadian income tax law. Additionally, the Province 
of Nova Scotia has provided certain grants and provided a low 
interest-rate loan and the municipalities concerned have made 
ay concessions which lower the property taxes on each 
ant. 
; After consideration of all information received, the Bureau 
is satisfied that exports of x-radial steel belted tires, manufactured 
by Michelin Tire Manufacturing Company of Canada, Ltd., 
are subject to bounties or grants within the meaning of Section 303. 
Accordingly, notice is hereby given that x-radial steel belted 
tires, manufactured by Michelin Tire Manufacturing Company 
of Canada, Ltd., imported directly or indirectly from Canada, 
if entered for consumption or withdrawn from warehouse for 
consumption after the expiration of 30 days after publication 
of this notice in the Customs Bulletin, will be subject to the 
payment of countervailing duties equal to the net amount of 
any bounty or grant determined or estimated to have been 
paid or bestowed. 


Section 303 of the Tariff Act of 1930, 19 U.S.C. § 1303 (1970) reads 
as follows: 
Countervailing duties 


When ever any country, dependency, colony, province, or other 
political subdivision of government, person, partnership, associ- 
ation, cartel, or corporation shall pay or bestow, directly or indi- 
rectly, any bounty or grant upon the manufacture or production 
or export of any article or merchandise manufactured or produced 
in such country, dependency, colony, province, or other political 
subdivision of government, and such article or merchandise is dutiable 
under the provisions of this chapter, then upon the importation of 
any such article or merchandise into the United States, whether the 
same shall be imported directly from the country of production 
or otherwise, and whether such article or merchandise is imported 
in the same condition as when exported from the country of 
production or has been changed in condition by remanufacture 
or otherwise, there shall be levied and paid, in all such cases, 
in addition to the duties otherwise imposed by this chapter, 
an additional duty equal to the net amount of such bounty or 
grant, however the same be paid or bestowed. The Secretary of 
the Treasury shall from time to time ascertain and determine, 
or estimate, the net amount of each such bounty or grant, and 
shall declare the net amount so determined or estimated. The 
Secretary of the Treasury shall make all regulations he may 
deem necessary for the identification of such articles and mer- 
chandise and for the assessment and collection of such additional 
duties. 


At an earlier stage of this action the Court denied defendant’s 
motion to limit the scope of trial to a review of the administrative 
record and to limit the standard of review to whether or not the 
decision of the Secretary of the Treasury was unreasonable, arbitrary 
or capricious. Michelin Tire Corporation v. United States, 81 Cust. 
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Ct. 157, C.R.D. 78-12 (1978). In a later opinion the Court denied 
defendant’s motion for summary judgment and elaborated on its 
reasons for finding that a trial de novo was proper. Michelin Tire 
Corporation v. United States, 82 Cust. Ct. 308, C.R.D. 79-6, 469 F. 
Supp. 270 (1979). Following the trial the Court granted the Rubber 
Manufacturers Association, a trade association of tire producers in 
the United States, permission to file a brief as amicus curiae. 

The basic issues in the action are whether Michelin Canada received 
bounties or grants upon the manufacture or production of these tires 
and, if so, whether the calculation of the bounties or grants and their 
allocation to the tires produced was correct. Plaintiff has raised a 
number of issues which challenge the conduct of the administrative 
proceeding and which, were this simply a review of the countervailing 
duty investigation, might be of greater importance. However, since 
this is a trial de novo the only issues which are of controlling importance 
are those which relate to the correctness of the administrative decision. 
Nevertheless, plaintiff does make some claims which, though grounded 
in the conduct of the administrative proceeding, raise issues in the 
judicial proceeding and these shall be briefly discussed. 

Plaintiff argues that the deficiencies on the administrative level 
were such as to warrant removing the presumption of correctness 
normally given to the acts of the Secretary of the Treasury by 28 
U.S.C. § 2635(a).? In effect this would place the burden on defendant 
to prove the correctness of its determination. 

Plaintiff also asserts that due to the discretionary manner in which 
this determination was reached the imposition of countervailing 
duties was barred by Article VI of the General Agreement on Tariffs 
and Trade.® 

With respect to these claims plaintiff asserts that the defendant 
could not identify the specific decisionmaker in this matter, did not 
offer factual findings in support of its determination, did not cite 
precedents or express the standards of its determination, acted in 
response to a concealed complainant, and acted in a novel and inconsis- 
tent manner in singling out an individual company for the first time 
and treating it differently from the beneficiaries of similar programs 
in other countries. 

In the opinion of the Court the presumption of correctness is not 


228 U.S.C. § 2635(a). In any matter in the Customs Court: 


(a) The decision of the Secretary of the Treasury or his delegate, is presumed to be correct. The burden 
to prove otherwise shall rest upon the party challenging a decision. 


3 Article VI, Anti-Dumping and Countervailing Duties: 


. * * * ~ e “ 


6.(a@) No contracting party shall levy any antidumping or countervailing duty on the importation of 
any product of the territory of another contracting party unless it determines that the effect of the 
dumping or subsidization, as the case may be, is such as to cause or threaten material injury to an estab- 
lished domestic injury, or is such as to retard materially the establishment of a domestic industry. 
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affected by vagaries in the making of the administrative determination 
when the challenge is subject to trial de novo. It is sufficient if the final 
determination is expressed in an understandable way. If the Court 
were simply making a limited review of an administrative determi- 
nation expressed in the form shown in T.D. 73-10 and T.D. 74-254 
it is hkely that it would have first required a clarification of the 
determination to the extent necessary to reveal the specific nature 
and amount of the bounties and grants and the calculations and 
reasoning used to arrive at the determination of the countervailing 
duty. However, in these circumstances it is sufficient that the determi- 
nation is clear enough for a coherent challenge to be made. The 
underlying detailed findings are then the proper object of discovery 
and their absence from the determination itself is of no moment. In 
this sequence of events the issuance of the determination by the 
Secretary of the Treasury is adequate identification of the decision- 
maker. 

While the initial concealment of the Rubber Manufacturers Associa- 
tion as the moving force behind the complaint does not commend itself 
to the Court’s sense of fairness, it does not represent a defect in the 
substantive determination. Furthermore, it does not amount to a 
deprivation of due process in a setting in which the aggrieved party has 
the right to a trial de novo. 

The claim that Michelin was singled out from among other benefi- 
ciaries of similar programs and the Government’s general admissions 
that it was aware of other tire companies receiving similar benefits 
(Defendant’s Admissions 11, 52 and 53) did not amount to a proven 
case of discriminatory enforcement of the law. See generally, Interna- 
tional Business Machines Corporation v. United States, 343 F. 2d 914, 
170 Ct. Cl. 357 (1965), cert. denied 382 U.S. 1028 (1966). 

In sum, none of the deficiencies alleged by plaintiff warranted the 
removal of the presumption of correctness attaching to the Secretary’s 
determination that countervailing duties should be assessed on these 
importations. 

The Court also finds that the determination did not violate the terms 
of GATT. Concededly, Article VI requires an injury determination 
which was not made in this case. However the Protocol of Provisional 
Application provides that the United States, among others, undertook 
to apply Article VI “‘to the fullest extent not inconsistent with existing 
legislation.” This provision allowed the continued effectiveness of 
inconsistent legislation if it was mandatory in nature. The counter- 
vailing duty law under which this determination was made was 
mandatory and therefore even though it did not require an injury 
determination it remained effective. Although plaintiff seeks to 
characterize the Secretary’s application of the law as discretionary, 
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this was not proven to be the case. The investigation, whatever its 
flaws, did find the existence of bounties and grants and, under the law, 
the Secretary had no discretion to do other than order the assessment 
of countervailing duties. 

The proper focus of this action was on the trial and on whether 
plaintiff overcame its burden of disproving the correctness of the Sec- 
retary’s decision. The record in this case consists of the testimony 
of six witnesses for the plaintiff, together with the depositions of 
three witnesses introduced by plaintiff, seven witnesses for the defend- 
ant and several hundred documentary exhibits. The evidence related 
to five principal subjects: the decision to locate in Nova Scotia, the 
benefits received, the computation of the benefits, the disadvan- 
tages of the location, and the allocation of the benefits to production. 

The witnesses called by plaintiff were as follows: 


Sidney Bloor, a Vice President and technical engineer with the 
plaintiff, testified concerning the technical differences between the 
steel-belted radial tire manufactured by Michelin and other tires, 
and the effect these technical differences had on tire and vehicle 
performance. 

A. Voya Peters, an Executive Vice President of plaintiff and a 
Vice President of Michelin Canada, who participated in the later 
phase of the negotiations leading to the Nova Scotia lants, in 
the construction of the plants, and in the refinancing of the TEL 
loans, testified concerning these events. 

Dr. Carl Staubli, an Executive Vice President of Credit Suisse, 
testified concerning the Swiss money markets in the late 1960’s 
and early 1970's, exchange rates, and the borrowing capacity of 
Michelin Canada. 

Marc de Logeres, the President of plaintiff and of Michelin 
Canada, who had supervised the investigation and the establish- 
ment of the factories in Nova Scotia, as well as the operaticns of 
the Neva Scotia plant, testified concerning those matters. 

Arnaud d’Arbonneau, a Michelin employee, testified concerning 
a study which he had prepared to quantify the extra costs incurred 
Michelin Canada by reason of location in Nova Scotia rather 
than Ontario. 

Stewart Kahn, C.P.A., an audit partner of Arthur Andersen 
& Co., an international accounting rm, testified concerning the 
appropriate accounting method for allocation of the alleged 
bounties. 

The witnesses testifying on behalf of the defendant were 
follows: 

Richard Worzel, a Canadian financial analyst, testified jcon- 
cerning interest rates, debt financing of capital investment, and 
the nature of the bonds issued by Michelin Canada to Industrial 
Estates Ltd. (IEL). 

Stanley Nehmer, a former Deputy Assistant Secretary of 
Commerce for Trade, and presently president of Economic 
Consulting Services, Inc., testified regarding the determination 
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of the bounties, methods of allocation and the validity of the 
d’Arbonneau Report. 

- Professor Morris Mendelscn, a professor of finance at the 
Wharton School of the University of Pennsylvania, ‘testified 
with respect to interest rates in the Eurobond and Swiss money 
markets in 1968 through 1972, and with respect to the functioning 
of those markets. 

Virgil Ketterling, an economist in the Bureau of Industrial 
Economics of the Department of Commerce, testified with respect 
to the conclusions on regional disadvantages contained in the 
d’Arbonneau Report. 

Stanley Hopard, a government employee and rubber import 
ot with the U.S. Bureau of Customs, testified concerning 
the fact that the entry papers in this case indicated that Michelin 
Tire Corporation paid the freight on shipments from Canada. 

Jack C. Weinstein, general manager of imports and distribution 
for Michelin Tire Corporation, testified that Michelin Tire 
Corporation paid the freight from the Canadian border to the 
ultimate destination. 

Robert P. Knapp, Jr., counsel to Michelin Tire Corporation in 
some matters, was called by defendant as an adverse witness 
and testified concerning the report he did in late 1968 with respeet 
to Nova Scotia and the signing of July 17, 1969 documents, which 
will be discussed later. 

Plaintiff also offered into evidence signed copies of the deposi- 
tions of Daniel L. LeJeune, Jean Chapot and Richard B. Self. 

Daniel LeJeune, the Michelin engineer who had investigated 
Nova Scotia and who had dealt extensively with [EL with respect 
to the establishment of the factories in Nova Scotia, had been 
deposed by the government with respect to his participation in 
the transaction. 

Jean Chapot, who was the first administrative head of the 
Michelin plants in Nova Scotia and who participated in the 
construction of the plants and their initial operation, had been 
deposed by the government with respect to his participation in 
the transaction. 

Richard B. Self, the Treasury staff man in charge of the Miche- 
lin case, had been deposed by plaintiff concerning the circum- 
stances surrounding the creation of the administrative record by 
the Treasury Department. 


The testimony and evidence established the following background 
to this dispute; 

In 1967 Michelin was considering the establishment of manu- 
facturing facilities in North America to satisfy the growing demand 
for its belted radial tires. Plans for facilities in the United States 
were deferred when the U.S. Department of Transportation began 
to consider proposals for safety rules whose method for measurement 
of tire pressure would have virtually barred the belted radial tire. 

In late 1967, Industrial Estates Limited (IEL), a provincial Crown 
corporation of the province of Nova Scotia, charged with promoting 
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economic development, invited Michelin to establish manufacturing 
facilitites in Nova Scotia. Discussions on this subject were conducted 
by representatives in France and Nova Scotia in early 1968. In the 
fall of the year Michelin decided to establish a tire manufacturing 
operation in Nova Scotia, consisting of a tire factory and a cord 
factory. 

In July of 1969 formal agreements were entered into between IEL 
and various Michelin enterprises. One provided for IEL to grant 
MIHC $5 million in capital grants and a maximum of $2.6 million 
in training grants, both of which amounts were to be used by MIHC to 
subscribe to the shares of Michelin Canada which would then be 
obligated to apply the money to make payments on the JEL loan. 

The loan was from IEL to Michelin Canada in the amount of $50 
million at the rate of 6 percent and took the form of purchases of 
$50 million of first mortgage bonds issued by Michelin Canada. 
The loan was utilized for construction in the period from February 
1970 through December 1972. 

In addition, IEL obtained agreements from the town of Bridge- 
water and the county of Pictou that for ten years the real property 
taxes on the construction financed by IEL loans would be in the 
amount of 1 percent per year of the actual cost of construction, 
accrued to tax date, without provision for depreciation. This replaced 
the normal, method of real property taxation based on fair market 
value. 

In 1972, 1973 and 1974, Michelin Canada also received grants 
under the Canadian Area Development Incentives Act (ADIA) 
and its successor, the Regional Development Incentives Act (RDIA) 
in a total of approximately $8.5 million. [Exhibit 19, p. 43] 

The central issues in this action may therefore be stated as whether 
the above described agreements were bounties or grants and if so, 
whether defendant correctly calculated them and correctly allocated 
them to production. 

Discussion, will begin with the most complex of the agreements 
and the one in which the factual existence of a bounty or grant was 
most seriously disputed. 


The I.E.L. $50 Million Loan 


The first TEL loan agreement provided for IEL to purchase $50 
million of first mortgage bonds issued by Michelin Canada. The 
bonds were issued in two series: Series A, in the amount of $34 million 
with a maturity of 12 years and series B, in the amount of $16 million 
with a maturity of 20 years. Both series had interest payable semi- 
annually at 6 percent per annum with principal repayments to com- 
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mence thirty months after issue. ,A later agreement deferred payment 
of the first seven principal repayments and is discussed in due course.) 

In addition, the loan agreement provided that capital grants for 
which Michelin Canada had applied under the Area Incentives 
Development Act of Canada would be applied to its principal and 
interest obligations on the bonds. Subsequently, in 1972, 1973 and 
1974, Michelin Canada received the approximet2ly $8.5 million in 
cash grants previously mentioned. 

The $50 million loan was “taken down,” that is to say, IEL pur- 
chased portions of the bond issues, in seven segments, beginning in 
February of 1970 and ending in December of 1972 when the manu- 
facturing facilities were completed. 

According to plaintiff, Michelin Canada could have obtained 
financing on equivalent terms from within the Michelin group, from 
its bankers, or from the issuance of its bonds. It assertedly accepted 
IEL financing, not for any advantage in interest rates, but rather to 
obtain the financial involvement of the local community and thus 
insure the cooperation of important public and private organizations. 

According to defendant, Michelin Canada could not have obtained 
a comparable loan at less than 8 percent interest and the IEL loan 
therefore represented a bounty. The asserted bounty consisted of the 
2 percent of annual interest which Michelin Canada did not have to 
pay during the period of the loan. 

The Court’s evaluation of the testimony and the evidence lead 
it to conclude that the rate of 6 percent was indeed preferential, but 
not to the extent found by the defendant. In reaching this conclusion, 
the Court con:.idered a number of alternative arguments made by the 
parties. 

To begin with, the ability and willingness of other members of 
the Michelin group to provide financing was not proven. Assuming, 
however, that financing would have been forthcoming from related 
corporations the availability of such funds, and the terms on which 
they might be offered, could not validate the terms of the IEL loan. 
This is particularly so when it is considered that the law mentions 
specifically the possibility of bounties and grants from other cor- 
porations and is not limited to the largesse of governments. Ultimately, 
the validation of an interest rate from a related company would have to 
come from independent and unrelated sources. 

The Court therefore considered the evidence regarding equivalent 
financing from independent sources. It first had to pass on amicus’ 
assertion that the search for comparable financing had to be limited 
to Canada. Amicus argued that allowing reference to rates outside 
the country in which the dutiable goods were produced might allow 
the validation of a rate lower than the actual cost of money to the 
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lender. This possibility does exist, but it does not violate the Court’s 
understanding of the countervailing duty statute. The law is not 
concerned with the sacrifice made by the party supplying a financial 
resource but rather with the benefit experienced by the recipient. 
The making of a loan at a rate of interest below the cost of money to 
the lender would not assure the existence of a bounty any more than 
the making of the loan above the cost of money to the lender would 
assure the absence of a bounty. For a company lacking creditworthiness 
in its national setting even a loan yielding profit to the lender could 
be a bounty. On the other hand, a company with the ability to obtain 
financing from international sources would not necessarily receive 
a bounty from a loan which appeared preferential within a particu:ar 
national financial market. 

Accordingly, since it was proven that Michelin Canada did have 
access to a variety of independent sources of financing outside Canada, 
the Court did not consider Canada to be the proper market for evalua- 
tion of the IEL loan rate. 

The Court then weighed the evidence regarding possible financing 
from a Swiss bank, from the Swiss bond market, and from the Euro- 
bond market. 

Plaintiff offered the testimony of Dr. Carl Staubli, an Executive 
Vice President of Credit Suisse, that in 1968 or 1969 his bank would 
have made a $50 million loan to Michelin Canada at a rate of 5% 
percent. He also testified that Michelin Canada could have borrowed 
in the Swiss bond market at an interest rate of 5% percent to 6 per- 
cent from 1968 through October 1969. These rates were for issues of up 
to 15 years, could not exceed 60 million Swiss francs per borrower 
(approximately $13.8 million dollars in 1968) and had to be approved 
by the Swiss National Bank. According to defendant’s expert witness 
on financing, Professor Morris Mendelson, the approval process took 
about two years at that time. 

The Court was not persuaded that the private bank loan or Swiss 
bond issue represented viable alternatives to the IEL loan. As to the 
private loan the Court found the testimony excessively conclusory. 
Since this was not purely a matter of expert opinion but a personal 
retrospective view of how his bank would have conducted itself in a 
given transaction, the Court would require additional supporting de- 
tail and further substantiation of the conclusion. At the very least 
this would involve concrete testimony regarding the exact methods 
by which the loan would have been accomplished including more de- 
tail as to the loan decision process. 

As to the Swiss bond financing, the Court is of the view that the 
evidence establishes that the existence of a committed fund of $50 mil- 
lion was of central importance to Michelin’s plans. The Swiss bond 
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financing, due to its previously mentioned monetary limitations and 
time constraints, could not represent a comparable source of financing. 
The Court did not accept plaintiff’s argument that sufficient advance 
arrangements could have been made by Michelin Canada to insure an 
equivalent flow of financing for its construciion plans. 

Although hindsight reveals that the obligation to repay a Swiss 
bank loan or bond issue in Swiss francs would have subsequently 
turned out to be highly disadvantageous for a firm earning Cenadian 
dollars, this was not a factor in the Court’s decision. The evidence 
establishes that in 1968 and 1969, had other considerations been equal, 
the making of a loan in Swiss francs would not have been unlikely or 
imprudent. It was the incompleteness of the testimony regarding the 
bank loan and the sum limitations and timing shortcomings of Swiss 
bond financing which were the defects in plaintiff’s proof. 

This left the Eurobond market, which, in the words of Professor 
Mendelson, can be described as a market formed by electronic or tele- 
communications. It is characterized by the issuance of securities in a 
currency which is not native to the investors and by the fact that issues 
are typically offered by an international syndicate, in many countries 
at once. Issues were also typically guaranteed by the parent corpora- 
tion. In 1968 and 1969 the bonds were usually denominated in U.S. 
dollars. 

The evidence established that the Eurobond market was strictly 
interested in the name of the issuer as opposed to the security of an 
issue. It was established that Michelin was a respected name and that 
Michelin Canada could expect to get the most favorable terms 
available. 

Against this background the Court first had to determine the 
proper time for making the comparison between the 6 percent rate 
on the JEL loan and rates in the Eurobond market, because the 
period from 1968 to 1970 was a time of rising interest rates. 

The government argued first for the date of February 1970 when 
Michelin Canada actually began ‘taking down” the proceeds of 
the IEL loan. It argued that this was the date when Michelin Canada 
would have gone to the Eurobond market if it did not want to pay 
interest before it needed the money. However, the use of the date 
when a borrower actually begins utilizing the proceeds of a loan is 
palpably unfair because a comparison at that point could attribute 
benefit to him from market fluctuations occurring well after his 
interest rate is fixed. This would not be the bestowal of a bounty but 
the result of unpredictable events. 

For the gauging of any benefit to plaintiff it is fairest to make 
the comparison on the date when plaintiff became certain to receive 
the rate under scrutiny, not when he actually receives the amount 
subject to the rate under scrutiny. 
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Plaintiff argues that this came about relatively early in the nego- 
tiations by an oral commitment of IEL in July 1968. However, 
since the project at that time envisioned only one factory requiring 
$34 million in financing, it cannot be said that the financial terms 
had sufficient finality. 

Plaintiff then turns to the fall of 1968 when the need for two fac- 
tories was clear and when JEL reiterated its oral commitment to 
finance the full estimated cost of $50 million at 6 percent. Plaintiff 
stresses the custom of the financial community by which oral com- 
mitments of this type are considered binding and are unvaryingly 
honored. Although the Court has high regard for this custom, it 
does not, on balance, consider oral commitments to be in a form 
which can fix the date with sufficient reliability in bounty deter- 
minations. In short, the Court is of the opinion that an event of this 
nature must be recorded in some permanent form before it can serve 
as a basis for practical administrative and judicial comparisons. 

This leaves plaintiff at the date of February 1969 when an ex- 
change of letters took place in which JEL stated its offer of a $50 
million loan at 6 percent and MIHC confirmed its agreement subject 
to certain conditions which did not bear on the interest rate. [Joint 
Exhibits 16 and 17] Defendants recede to an alternate date of July 17, 
1969 which was the date of the contract for the loan. Defendant 
asserts that the date of contract would be the earliest date at which 
the terms of the agreement were sufficiently definite to make interest 
rate comparisons. 

The Court is of the opinion that the date of a final contract is not 
necessarily the proper date on which to make a determination of 
whether the interest rate embodied in the contract is preferential in 
comparison to prevailing rates and represents a bounty. We are here 
not concerned with the enforceability of the terms of a contract but 
rather with the question of whether a rate of interest represents a 
special, calculated advantage bestowed on the borrower. If the facts 
demonstrate that the loan terms were essentially agreed to at an 
earlier date it would not be fair to measure the bestowal of an interest 
bounty purely by reference to a later contract date. Here the Court 
has been persuaded that insofar as the interest rate is concerned the 
contract represented only a formalized expression of an interest rate 
which had been previoulsy agreed to and which is sufficiently memori- 
alized and proved by the exchange of letters in February 1969. Once 
again, to make the comparison with the higher interest rates which 
prevailed at contract time would, in this situation, attribute to 
Michelin Canada a measure of bounty received purely by operation 
of external forces outside its control and after its receipt of a certain 
rate had been fixed. 


In so deciding the Court does not express the opinion that the 
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contract date is always incorrect for making interest rate comparisons. 
There will obviously be innumerable variations in the circumstances of 
different financial transactions. Here, however, the Court is of the 
opinion that the exchange of letters of February 1969 expresses the 
final understanding of the parties regarding the interest rate with a 
verifiable degree of definiteness so as to serve as the proper date for 
making a comparison with prevailing rates. 

On the comparison itself, the Court was persuaded by the testimony 
of Professor Mendelson that the interest rate on a U.S. dollar Euro- 
bond offering by Michelin Canada in February of 1969 would have 
have been approximately 7.26 percent. This was derived from a com- 
parison to a U.S. dollar Eurobond offering by Transocean Gulf in 
February 1970 in the amount of $30 million at a rate of 7.26 percent. 

Although the testimony makes it clear that the fixing of bond rates 
is not an exact science, the Court finds that the Transocean Gulf issue 
is fairly comparable. 

Professor Mendelson also testified that the offering of an issue 
on the Eurobond market would require Michelin to pay 2% percent of 
the offering to the underwriter and approximately $100,000 of prep- 
aration expenses, the total of which he expressed as approximately 
30 base points or .30 percent added to the 7.26 percent, making it 
7.56 percent. 

In these comparisons the Court did not give any importance to the 
fact thar the JEL loan was secured while Eurobond issues were un- 
secured. Although in the abstract this might suggest a further justi- 
fication for the lower rate of the IEL loan, the testimony made it 
clear that security is not a factor on the Eurobond market. Since that 
market is being used as a benchmark, its conventions must be control- 
ling. Nor, on the other hand, did the Court find that thd $50 million 
size of the theoretical Michelin Eurobond issue would have required 
a somewhat higher rate than the $30 million Transocean Gulf issue. 
In the opinion of the Court the size of the Michelin issue was within 
the capacity of the market to absorb without any additional interest. 

For the above reasons the Court concludes that the proper time to 
make a determination of whether Michelin Canada was receiving an 
interest bounty was in Febuary of 1969, at which time the correct 
comparison leads to the conclusion that the 6 percent interest rate 
given to Michelin Canada by IEL was a bounty to the extent that it 
was less than the 7.56 percent interest which Michelin would have 
paid in the Eurobond market. 


The Deferral of Payments of Principal 


On June 1, 1972 (shortly before the first payment of principal 
was due ‘on the $50 million loan) IEL and Michelin Canada entered 
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into a new agreement. [Joint Exhibit 135] It provided inter alia, 
that for the purpose of expansion of the plants, IEL would permit 
Michelin Canada to defer the first seven repayments of principal 
and would allow it to refinance the amounts at a rate equal to the 
cost of borrowed money to Nova Scotia plus %, of 1 percent, if the 
cost to Nova Scotia at the time of a deferral was less than 9 percent. 
This new arrangement resulted in the deferral of a sum of approxi- 
mately $16 million which, taking into account the varying rates at 
the times of the various deferrals, was subject to a combined rate of 
interest of 8.9 percent. 

Plaintiff asserts that the later transaction represented a refinanc- 
ing of the original loan, done to allow expansion of the production 
facilities to include passenger car tires and to counter criticisms 
made during the elections in Nova Scotia that IEL had lost money 
on the last $16 million of the $50 million loan it had made to Michelin 
Canada. Plaintiff argues that the actual rate on the complete IEL 
financing can only be determined by combining the 6 percent rate 
on the $34 million which was not refinanced and the 8.9 percent rate 
on the deferred $16 million, thus yielding an effective rate of 7.15 
percent for the entire loan. Plaintiff argues that if a bounty existed 
it should be measured by the differences between 7.15 percent and 
the prevailing rate. 

Defendant argues that the transaction under discussion was a new 
loan and further, was a new subsidy, because the deferral of the 
seven payments of principal had a simultaneous present value which 
was not offset by the higher rate of interest paid on the deferred 
amounts. 

In the opinion of the Court the plaintiff has failed to prove that 
the rate of 6 percent for the original $50 million loan should be modified 
or considered to apply to less than $50 million. The documents relating 
to the new financing agreement [Joint Exhibits 114, 115, 135, 136 
and 143] indicate to the Court that a second and separate loan was 
made for an amount of approximately $16 million. The only connec- 
tion with the first loan was that the deferral of its first seven principal 
payments served as the source of funds constituting the second loan. 
In the Court’s opinion the evidence supports a finding that Michelin 
Canada received a total amount of approximately $66 million from 
these loans; a first loan in the amount of $50 million at the rate of 6 
percent and a second loan in an amount equal to the sum of the 
first seven payments of principal due on the second loan, or approxi- 
mately $16 million at the combined rate of 8.9 percent. 

The government’s contention that the second loan represented an 
additional bounty must be examined with the foreknowledge that 
under the law governing this action the government could not obtain 
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a judgment for additional duties. Beacon Cycle and Supply Co. v. 
United States, 81 Cust. Ct. 46, C.D. 4764 (1978). Nevertheless, the 
Court’s opinion on this point should be rendered in order to complete 
the analysis of the issues in this action and possibly provide guidance 
in future proceedings. 

The removal of the necessity of making a payment of principal 
has a value separate and apart from the value of the new loan in 
which the deferred principal is incorporated. It is reasonable to con- 
clude that a benefit of some sort has been bestowed upon the borrower 
unless a showing is made that the terms of the new loan include 
adequate payment for the deferral. The interest on the new loan 
pays for the use of the money during the term of the loan. It does 
not normally compensate the lender for giving up its right to receive 
the payment of principal due on an earlier loan. 

As was previously mentioned, the relationship of the interest rate 
to the cost of money to the lender tells us nething about whether it is 
preferential or “bountiful,” let alone whether it compensates for the 
deferral. Nor do references to the prime rate in Canada, which is a 
measure of the short term cost of money, bear on the question. It is 
apparent that the payment to IEL of % of 1 percent above the cost of 
money to the government cannot represent more than interest for the 
new loan. The deferral of principal payments, not being compensated 
for in any way, must be a bounty. 

The government proposes that the bounty be measured as if, in 
each year of the duration of the new loan, the discounted value of the 
deferred amount in that year was being received, again and again. 
For example, the first deferred payment of $2,244,400 in the first year 
of its deferral (1972) is given a present value by discounting it, using 
the prime rate then in effect. That amount is considered the benefit in 
the year 1972. In 1973 the calculation is repeated. The deferred amount 
is again discounted to its present value by means of the then prevailing 
prime rate and the result is considered the benefit in the year 1973. 
By this means the benefit from the deferral of a single payment of 
$2,244,400 becomes $7,658,973 after eight years and the benefit from 
the entire deferral of about $16 million becomes $47,316,026. If 
deductions are made for the interest actually paid on the deferred 
amounts the total benefit is reduced to $39,010,404. 

With respect to these calculations the Court must agree with the 
remark made by Plaintiff’s counsel in mock approbation that they give 
one renewed respect for the profession of economics. 

This form of calculation is unacceptable because it exaggerates the 
benefit of a deferral of principal beyond reason and beyond what even 
an outright gift of the deferred sum would justify. The benefit of 
deferring the obligation to repay a principal sum when it is due must 
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be limited to the effects of a single act, a single principal amount and 
the conventional financial benefits which its deferral bestows. If 
benefits exist in years after the year of deferral they cannot be more 
than interest ramifications of an original benefit in the year of deferral. 
To revive the deferred amount year after year defies reality. 

The Court will not undertake an independent calculation of what 
the benefit from such a deferral could be. It suffices to say, for the 
purpose of this case, that the government’s proposed calculation is 
unjustified. The Court is confident that if it becomes necessary con- 
ventional methods of financial analysis can be applied to this question 
to yield a benefit calculation which is accurate and fair. 


The Real Property Tax Arrangement 


Michelin Canada’s municipal tax rate was fixed for ten years at 1 
percent of its construction costs by an agreement between IEL and 
the municipalities of Pictou (Granton) and Bridgewater. This was an 
alternative to taxation based on the fair market value of its property. 
Plaintiff failed to prove that this did not represent a bounty, as found 
by the defendant. Although its purpose may have been to replace the 
uncertainty of the normal tax calculation with a definite figure, there 
was no showing that the normally calculated tax would not have 
been greater. (Defendant’s Exhibit D shows a $2.15 tax rate in Bridge- 
water for 1974.) Plaintiff attempted to prove that the fair market 
value of its property did not approach its construction cost but this 
took the unpersuasive form of argument and hypothesis. 

In the absence of direct evidence that the special tax arrangement 
did not result in lower payments than would have been made ordi- 
narily, the finding that a bounty results must be upheld. See, ASG 
Industries, Inc. v. United States, 85 Cust. Ct. ——, C.D. 4863 (1980). 


Offsets 


Plaintiff claims that the bounties and grants bestowed on Michelin 
Canada were more than offset by the disadvantages flowing from its 
location in Nova Scotia. It argues that the measurable disadvantages 
of locating there ought to be considered in arriving at the calculation 
of whether a net bounty existed. 

Amicus challenges the legal correctness of plaintiff’s proposition 
that locational disadvantages can be offset against bounties or grants. 
Defendant appears to accept the basic proposition and confines itself 
first, to arguing that offsets should be allowed only in the specific 
areas for which the grants or bounties were given, e.g., grants for 
construction should be offset by excessive costs of construction due 
to the location. Defendant next argues that offsets should not be 
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allowed because Michelin would have located in Nova Scotia even 
if it did not receive grants. Defendant also argues that only over- 
costs which occurred prior to the dates of entry of the merchandise 
in this case, that is to say, prior to 1973, should be considered. Finally, 
defendant argues that plaintiff’s evidence was insufficient to prove 
the overcosts it claimed. 

The legal objection of amicus to any consideration of offsets must 
be considered first. 

Prior to the decision in ASG Industries, Inc. v. United States, 
67 CCPA—, C.A.D. 1237, 610 F. 2d 770 (1979), the Court would 
have agreed with amicus. In Nicholas & Co. v. United States, 249 
U.S. 34 (1919), a similar offset argument was made and was rejected 
by the Supreme Court. In that case an act of Parilament provided 
for the payment of allowances to those who exported spirits ‘in 
consideration of the loss and Hindrance caused by Excise Regulation 
in the Distillation and Rectification of Spirits in the United King- 
dom. .. .” It was argued that these payments did not represent a 
bounty on exportation because they were only reimbursements of 
expenses of manufacture necessary to accommodate the peculiar 
conditions and necessities of the British fiscal policy and did not 
even compensate the loss they were intended to reimburse. 

The Supreme Court looked simply to the fact of payment and 
the aid to competitive position that resulted. In so concluding, the 
Court relied on the decision in United States v. Passavant, 169 U.S. 
16 (1898), and stated in summary of that decision and with obvious 
approval that “ ... the decision was not determined by a con- 
sideration of costs of manufacture or their reimbursement, nor by 
the requirements of the policies of the exporting country. . . .” 249 
US. at 41. 

More recently, a similar argument was made in an action challenging 
the finding of the Secretary of the Treasury that payments to float glass 
producers, made under an Italian regional development program, were 
not bounties or grants. In that action the Secretary’s decision was 
defended on the ground, inter alia, that he had taken into account the 
fact that the programs provided offsets, not premiums. The Court held 
this consideration to be irrelevant stating that “ . . . there can be but 
one inquiry. Was something—bounty or grant—paid or bestowed upon 
the manufacture or production or export of float glass? . . . Further 
inguiry is neither relevant nor necessary.” ASG Industries, Inc. v. 
United States, 82 Cust. Ct. 101, C.D. 4794, 467 F. Supp. 1200, 1239 
(1979), appeal dismissed June 18, 1980. 

However, at the end of 1979 the decision on appeal of another case 
involving benefits to float glass producers from the West German 
regional development programs introduced the possibility that proof 
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of offsets might be utilized to reduce the bounties or grants. ASG 
Industries, Inc. v. United States, 67 CCPA— 610 F. 2d 770 (1979). 

In that case, the trial court had concluded that the Secretary’s 
failure to impose countervailing duties was correct because : the 
bounties did not lead to the distortion ot international trade. On 
appeal the decision was reversed, based on the conclusion that it was 
error to employ a variant of an injury test when the law did not 
require one. The appellate court then proceeded to discuss the differ- 
ence between finding that a bounty eaists and the determination of a 
duty equal to the net bounty. It stated that the use of the term net 
bounty “. . . implies that certain deductions may be made from the 
actual payments to calculate the net bounty or grant and that all 
relevant circumstances are to be taken into account.” 610 F. 2d at 777. 
It then stated as follows: 


Although the Secretary apparently made a feeble attempt 
to calculate the amount of the net bounty or grant involved 
here, the statement that ‘t]he German Government has 

udvised the Treasury Department that these benefits have 
the effect of offsetting disadvantages which would discourage 
industry from moving to and expanding in less prosperous re- 
gions” is totally ins idequate. If a factual basis were shown for 
such an assertion, it might be concluded that no net bounty or grant 
was involved. 5 However, contrary to the dissenting opinion, 
the statement that Treasury was “advised” is hardly a factual 
basis supporting the conclusion that there was no bounty or 
grant. See Yale University v. Department of Commerce, 65 CCPA 
97, 104, 579 F. 2d 626, 632-33 (1977). Once it is established 
that a foreign manufacturer is receiving payments such as those 
here involved (not “every payment,” as the dissenting opinion 
imagines) from its government, a countervailing duty must, 
absent a waiver by the Secretary, be imposed unless, in consid- 
ering all circumstances surrounding the payment, certain deduc- 
tions can be established resulting in no net benefit to that manu- 
facturer. These deductions must be established by facts * —not 
by mere allegations of the foreign government or of the enter- 
prises receiving the bounty or orant. Needless to say, without 
an adequate factual record, neither this court nor the Customs 
Court can perform a meaningful judicial review of counter- 
vailing duty determinations. [Emphasis supplied, footnote 16 
omitted.] 


15.5 Section 771(6) of the Tariff Act of 1930, added by the Trade Agreements Act of 1979 and conditionally 
effective January 1, 1980, lists specific items that are deductible in determining the net subsidy. The list 
does not include ‘‘locational’’ expenses, and the Senate committee report states: 

The list is narrowly drawn and is all inclusive. For example, offsets under present law which are per- 


mitted for indirect taxes paid but not actually rebated, or for increased costs as a result of ‘ocating in 
an underdeveloped area, are not now permitted as offsets. . 


S. Rep. No. 96-249, 96th Cong., 1st Sess. 86, reprinted in : (August 1979] U.S. Code Cong. & Admin. 


News, pp.—,——. The House ‘Committee report underscores that the list is all inclusive. H.R. Rep. 
No. 96-317, 96th Cong., 1st Sess. 74 (1979). 
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In light of the above the Court undertakes to evaluate plaintiff’s 
claim that the bounties or grants it received were more than offset by 
the disadvantages of locating in Nova Scotia. In so doing it first must 
remove from the equation those benefits of the location which cannot 
be quantified, although it must be said that this immediately detracts 
from the completeness of the analysis. One advantage of the Nova 
Scotia location to Michelin Canada was that, unlike Ontario, it was 
not a stronghold of competitive interests and Michelin Canada 
could therefore expect, in general, closer cooperation from local 
government. Another advantage was that unlike Quebec, Nova 
Scotia was not troubled by a separatist movement, which would 
have presented special difficulties for a company with strong ties to 
France. Finally, the relatively remote location in Nova Scotia was an 
advantage in that it would be relatively easier to safeguard trade 
secrets upon which the success of Michelin depended. The existence 
of intangible benefits such as these raise the question of whether the 
CCPA’s requirement, that all thee circumstances surrounding the 
transactions be considered, can ever be fully satisfied in a judical 
sense, in an overall analysis of a location’s advantages and 
disadvantages. 

With these broae considerations put aside the Court turns to the 
specific disadvantages asserted by Michelin Canada. These fall into 
the general categories of transportation, energy, training, storage and 
taxation. Plaintiff’s proof on this subject consisted of a report [Plain- 
tiff’s Exhibit 19] prepared by Arnaud d’Arbonneau, an employee of 
Michelin Canada and his related testimony. 

Defendant’s argument that offsets must be limited to the specific 
categories of the grants or bounties is rejected. Although these regional 
development programs may channel their aid into specific categories 
such as construction, it is abundantly clear that they are intended 
to compensate for a wide range of disadvantages of the region. A 
distinction must be recognized between the variety of problems which 
these programs are intended to alleviate over a prolonged period of 
time and the necessity of embodying the aid in a form which can be of 
practical use to a recipient. If offsets are to be considered, a fair 
evaluation must take into account the full range of disadvantages 
of the region and not limit itself to the nominal category of the grant. 
In addition, the language of the CCPA, upon which we rely here for 
guidance, speaks with reference to the general class of disadvantages 
which would discourage industry from moving to, and expanding in, 
less prosperous regions and does not confine itself to offsets which 
exactly correlate with the category of the grant. 

The government and amicus also argued that Michelin would have 
located in Nova Scotia whether or not it received grants and there- 
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fore, as far as Michelin was concerned, the grants were incremental 
payments. In the opinion of the Court however, the evidence estab- 
lishes that the grants were a significant consideration in Michelin’s 
decision to locate in Nova Scotia and are the appropriate object of 
offsets, if they are proven. 

The government’s penultimate argument, that only those offsets 
ought to be considered which arose prior to the entry of the merchan- 
dise, is entirely without merit. The offsets are being considered not 
as relating to, or limited by these particular entries of merchandise, 
but rather as regards the entire underlying decision that bounties 
and grants were bestowed, that they represented a certain amount, 
that they should be allocated in a certain way and that a particular 
rate of countervailing duty should be applied. The offsets must be 
considered against the grants not just vis-a-vis a limited segment of 
production. 

Accordingly, we arrive at the final position taken by the defendant 
and amicus, namely, that plaintiff has failed to prove the offsets it 
claims. 

As was noted earlier these proposed offsets fall into five general 
categories, transportation, energy, training, storage and taxation. 

Transportation is used here to describe first, transportation of 
the finished product from Nova Scotia to distribution warehouses, 
second, the transportation to Nova Scotia of raw materials from 
suppliers or “tissue” (a semi-finished product) from a Michelin 
plant in South Carolina, third, the transportation of semi-finished 
products between the two manufacturing facilities within Nova 
Scotia and fourth, somewhat more loosely, the travel of personnel 
between plants. Energy is used here to describe electricity, fuel oil 
and the related construction of fuel oil storage facilities. Training 
represents the establishment and conduct of a training school for 
production and maintenance personnel. Storage represents the 
maintenance of inventories of raw material supplies. Taxation 
refers to the sales tax applicable to certain items of equipment and 
machinery. 

Plaintiff conceded the existence of two advantages to the location 
in Nova Scotia, lower construction costs and lower land costs. It 
maintained that the wages and salaries in Nova Scotia did not 
constitute an advantage. 

Plaintiff calculated its disadvantages over a twenty year period to 
correspond with the period over which defendant allocated the 
grants. 

For comparison purposes it discounted all amounts, including the 
sum of all the grants and bounties, to the value they would have had 
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in 1972.4 The dollar amount of the disadvantages calculated by 
plaintiff are as follows: 


Actual dollar 
Disadvantages value over 20- 1972 dollar value 
year period 


Finished product transportation $27, 498, 717 $12, 521, 660 
Raw Material transportation_-_-___------~- 51, 028, 141 16, 425, 141 
Transportation of tissue from U.S__---___- 21, 011, 544 6, 538, 283 
Interplant transportation 6, 459, 757 2, 175, 665 
Interplant travel 1, 464, 103 504, 667 
Electricity 37, 930, 961 12, 432, 859 

10, 917, 776 3, 589, 424 
Euel storage buildings. - .. . .<secsss0005n% 685, 600 685, 600 
Training 14, 462, 895 4, 775, 045 
Overstock 5, 470, 810 1, 795, 492 
Taxation 498, 895 498, 895 





Total disadvantages $187, 429, 226 $61, 942, 731 


4 Plaintiff also made a comparison based on a 1969 date, at which time the surge of energy rel ‘ted costs in 
the mid-70s would not have been foreseeable. Accordingly, the 1969 figures show a somewhat lower ratio 
of costs to grants. In addition, the 1969 comparison was made only with grants which could reasonably 
have been expected in 1972. The Court considers the 1972 comparison to be the only proper one in that it 
treats all the asserted grants and bouuties. 


The offset calculation resulting from the deduction of the two 
advantages conceded by plaintiff is as follows: 


Dollar value 
over 20-year 1972 dollar value 
period 


Total disadvantages $187, 429, 226 $61, 942, 731 
Advantages: 
Construction costs 5, 110, 379 5, 110, 379 
He) GONG os 5 ces Bootes 2, 900, 000 2, 900, 000 


Total offsets $179, 418, 847 $53, 932, 352 


In sum, plaintiff claims that in 1972 dollar value it would experience 
cost disadvantages of $53,932,352 as a result of its location in Nova 
Scotia, an amount which exceeds the total of the grants and bounties 
found by defendant ($35,747,484) much less the discounted value of 
those grants and bounties in 1972 ($28,470,933). 

The Court’s study of the d’Arbonneau report and the related 
testimony and exhibits reveal serious deficiencies in its calculation of 





38 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


offsets. The deficiencies persuade the Court that the report does not 
justify the reduction of the bounties and grants by offsets. 

In brief, the principal weaknesses of the report are three: First, 
there was no proof that Michelin Canada paid for the cost of shipping 
its products to the United States. In fact there is strong evidence to 
the contrary from the invoices covering the entries in this case which 
show freight paid and billed to plaintiff. (Record at pp. 856-860) If 
Michelin Canada were not selling to a related company. there might 
be more appeal to plaintiff’s argument that from the point of view 
of a customer in the midwest of the U.S. paying transportation costs 
the total cost of a tire from Nova Scotia will have to be higher than 
from Ontario and this represents a disadvantage to Michelin Canada 
even though it does not pay the transportation itself. Even then, 
analysis would require a shift from analyzing production cost dis- 
advantages to analyzing subsequent competitive disadvantages. 

Since the measurement of general locational cost disadvantages is 
already a step beyond the measurement of whether a remitted amount 
is a net bounty, the Court would not enter into analyses of competi- 
tive disadvantages after production without the strongest indication 
in the law that this is a proper consideration in determining the 
amount of a net bounty. 

On the present facts, since the buyer who is paying for the trans- 
portation of the tires is a related company and is not a potential 
customer for tires of other producers, even those with a lower trans- 
portation cost, it may be presumed that the actual disadvantage 
reveals itself as possibly a higher price when the product is ultimately 
sold in the United States. The disadvantage does not exist in the 
transaction between Michelin Canada and plaintiff. This ultimate 
disadvantage, if it occurs, cannot be transferred back from the plain- 
tiff Michelin U.S. to Michelin Canada. Accordingly, the Court finds 
it incorrect to calculate a cost disadvantage to Michelin Canada 
based on the greater cost of transporting its finished product to the 
United States from Nova Scotia. 

The second weakness in the offset calculations, and a devastating 
one, was the failure to account for-an advantage from wages and 
salaries due to location in Nova Scotia. Defendant’s Exhibit W, 
derived from Statistics Canada,’ shows that wages in Nova Scotia 
were 81.3 percent of those in Ontario in 1973. 

Unlike its evidence of most of the other cost disadvantages plain- 
tiff’s evidence of Michelin Canada’s wages and salaries was not 
drawn directly or retrospectively from Michelin Canada’s records. 
Instead, plaintiff offered a comparison derived from Statistic Canada 


5 Statistics Canedais & publication of the Canadian Government. 
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between wages at five-year intervals in manufacturing industries in 
Nova Scotia and a combined figure for Quebec and Ontario [Exhibit 
19, page 22, Table I]. This showed Nova Scotia Wages as 78 percent 
of wages in Quebec-Ontario in 1971 and 89.9 percent in 1976. This 
rise was attributed by plaintiff to the settlement of Michelin Canada 
in Nova Scotia and its assertedly higher wages. In addition, plaintiff 
claimed that statistics from the Department of Development of Nova 
Scotia showed that Michelin paid more than 10 percent of the wages 
of the manufacturing work force of Nova Scotia although it employed 
less than 8 percent of the workers, meaning that its wages were at 
least 25 percent higher than the Nova Scotia norm. Finally, plaintiff 
attributed whatever difference might remain between Nova Scotia 
wages and those in Ontario to a greater proportion of high wage in- 
dustries in Ontario, a proposition not demonstrated to the Court’s 
satisfaction,® and of dubious importance if proved. 

All this was indirect, convoluted and of questionable logical valid- 
ity. It was no substitute for direct evidence and no match for the 
more straightforward statistical evidence offered by defendant that 
in 1973 manufacturing wages in Nova Scotia offered an approximately 
19 percent advantage over Ontario [Defendant’s Exhibit W]. Plain- 
tiff’s use of comparisons between Nova Scotia and Quebec-Ontario 
is noticeably defective. This went outside the comparison between 
Nova Scotia and Ontario alone, which had been maintained in other 
gost comparisons and unjustifiably introduced the effect of relatively 
lower wage rates in Quebec. It therefore could only understate the 
true wage differential between Nova Scotia and Ontario. 

The statistics from the Department of Development of Nova 
Scotia showing Michelin Canada to be paying 10 percent of the 
province’s wages to 8 percent of the workers are too skimpy to serve 
as proof and could be the result of other factors such as overtime 
wages. 

Plaintiff made a strained argument that the wage rates of Michelin 
Canada could not be compared to those of other tire companies 
because of different job classifications. But this was not proved 
and is too important a point to be inferred merely from the opaque 
indications that Michelin Canada’s operations are less reliant on 
handwork than their competitors. 

The testimony of Mr. Ketterling, defendant’s expert witness on 
industrial economics, established to the satisfaction of the Court 
that Michelin Canada obtained a wage advantage from locating 
in Nova Scotia and further, that this advantage outweighs all the 
other disadvantages it may have experienced [Defendant’s Exhibits 
AA-1 and DD-1]. 


§ Table II on page 23 of Exhibit 19 and the statistics on page 24 were the attempted proof of this proposition. 
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Plaintiff’s evidence also was deficient in its accounting tor its 
construction costs and training costs in Nova Scotia. Plaintiff con- 
ceded a construction advantage of $5,110,379 in 1972 dollars [Plain- 
tiff’s Exhibit 19, pp. 32, 37]. However, plaintiff’s figures which again 
are convoluted and of questionable authority, assumed that con- 
struction workers in Nova Scotia were less productive than those 
in Ontario. This assumption was not proven and when the analysis 
is made without a reduction for lower productivity, as was done by 
defendant’s witness Mr. Ketterling, the construction savings to 
Michelin Canada are closer to $11 million. (Record at pp. 1570-1571) 

As to training cost plaintiff did not prove that the costs it incurred 
in Nova Scotia, although greater than in some European countries, 
were not equivalent to what they would have been in Ontario. 

The magnitude of the wage advantage removes whatever dis- 
advantages might have arisen in other cost categories. Obviously, 
it would not be possible to give plaintiff the benefit of those dis- 
advantages which it did prove while ignoring those factors which 
outweigh the disadvantages. Nevertheless, for the sake of complete- 
ness it should be noted that plaintiff did prove the existence of dis- 
advantages in a number of respects. 

The transportation of raw materials from its suppliers and of 
tissue from Michelin’s South Carolina plant were disadvantages 
of the location in Nova Scotia, as were the costs of maintaining a 
greater stock of the raw materials than would have been required 
in Ontario. 

In reaching this conclusion the Court found acceptable the method- 
ology employed by Mr. d’Arbonneau which was essentially to deter- 
mine the pattern of shipments in 1978 and the comparative shipment 
costs between the suppliers and Nova Scotia and the suppliers and 
Toronto. He then calculated the differential for the years 1972 to 
1977 taking into account the production during that period and the 
relevant shipping rates and projected the differentials forward to the 
twentieth year. The total of $51,028,141 was then discounted back to 
a 1972 value of $16,425,141. 

The Court accepted plaintiff’s proof that the receipt of natural 
rubber shipments in Nova Scotia, which might appear to be an 
advantage because of the proximity of the port of Halifax, was not 
an advantage. This resulted from the fact that the containers in 
which the rubber arrived could not be utilized for a return trip from 
Halifax due to the lack of departing cargo. Michelin Canada had to 
incur additional costs to ship the containers overland to Montreal. 

The Court also accepted plaintiff’s proof that it incurred additional 
costs in the transportation of semi-finished goods a distance of 150 
miles between its two facilities in Nova Scotia. The placing of these 
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facilities so far apart was a direct result of the location in Nova 
Scotia in that the concentration of the labor force did not permit 
placing the factories in closer proximity. In Ontario the facilities 
would have been much closer, if not completely combined. 

The Court was also persuaded that Michelin Canada bore ad- 
ditional costs of fuel and electricity in Nova Scotia, compared to the 
prospect that natural gas would be available and electricity would be 
cheaper in Ontario. 

Overall however, the existence of a dramatic wage advantage, the 
unacceptability of plaintiff’s proof of disadvantages in the costs of 
transportation of its finished product, together with its failure to 
adequately compute the construction advantage and its deficiencies of 
proof in such lesser items as training, lead to the conclusion that it 
did not provide a factual basis for finding that the benefits it received 
were offset by costs arising from its location in Nova Scotia. Although 
the evidence exceeded the ‘‘mere allegations” criticized by the CCPA 
in the ASG opinion it still fell short of proving the facts with reliable 
and accurate evidence. 

This being the case, the determination of the amounts of the 
bounties and grants remains unchanged except for the required 
recalculation of the interest bounty. The final issue concerns the 
allocation of the bounties and grants to production. 


Allocation 


The interest bounty was allocated to production in each of the 
years in which it was received, as was the real estate tax bounty. 
Plaintiff attempted to relate these bounties to the acquisition of its 
capital assets and thereby justify allocating them over the useful 
life of those assets. Although it is true that the loan was for the purpose 
of constructing production facilities, it is also true that the interest 
bounty was experienced as an annual benefit and it is therefore not 
possible to say that its relation to construction ought to be preferred 
over its effect on Michelin Canada’s annual financial condition. The 
relation of the property tax bounty to capital assets is tenuous and 
its allocation on an annual basis needs no defense. 

A much more complex issue is presented‘ by the allocation of the 
cash grants, a problem with which the previously discussed new loan 
agreement of June 1, 1972 is closely connected. The original IEL loan 
required that such capital grants as Michelin might subsequently 
receive under the Area Incentives Development Act would be applied 
to its principal and interest obligations on the loan. 

The government allocated the grants over the period of time 
fixed by the original IEL loan schedule. Since the original schedule 
was 12 years for 68 percent of the loan and 20 years for 32 percent 
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of the loan, this resulted in 42 of 68 percent of each grant, together 
with % of 32 percent of each grant being allocated to each year. and 
applied against the value of production for that year. 

However, the new loan of June 1, 1972 freed Michelin Canada from 
the compulsory application of the grants to repayment of the original 
loan. Thus, whatever linkage may have existed between the grants and 
the loan period ended and, with it, ended the justification which 
might have existed for allocating the benefit of the grants over the 
period of the loan. 

Plaintiff argues that the proper allocation for a grant given to 
construct production facilities is over the useful life of the facilities. 
In this action there was some proof that the useful life of these facil- 
ities was at least 40 years and further, that Michelin Canada did not 
utilize any forms of accelerated depreciation which might warrant 
finding a shorter life. Plaintiff asserts that its proposed allocation is 
consistent with general accounting principles. 

While as a general proposition it is true that the allocation of funds 
should take place over the life of the assets they purchase, this principle 
cannot be automatically applied to bounties or grants on capital 
assets because of the possibility that benefits may have a dispropor- 
tionately beneficial effect in the early years. In addition, there are 
special considerations in this case which prevent the Court from 
adopting plaintiff’s position. 

During the countervailing duty investigation the plaintiff did 
not disclose the new loan agreement, from which it now seeks to 
benefit. Although it was disclosed in the course of this judicial proceed- 
ing the Court finds two reasons for refraining from following the 
erosion of the justification for defendant’s method of allocation to its 
logical conclusion. First, it would be inequitible to allow plaintiff to 
benefit at this juncture from conduct which may have partially 
disabled the defendant from investigating and proving other reasons 
for allocating the benefits over a period shorter than the useful life 
of the capital assets. The inequity is compounded when it is considered 
that the new loan agreement represented a possible additional bounty 
for which the government cannot obtain an increase of duty in this 
action. Second, the Court does not find in the record sufficient evi- 
dence of the correct period of useful life of the capital assets, which 
prevents it from reaching a fully informed conclusion if that period of 
allocation is adopted. 

Nevertheless, it is clear that an important basis of defendant’s 
allocation technique has been eliminated and the overall interests of 
justice require that a correct final determination be made. For this 
reason the Court considers it proper to remand the question of alloca- 
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tion to the Secretary of Commerce’ to consider whether any justifica- 
tion exists for allocating the grants to a period shorter than the useful 
life of the capital assets or to determine the useful life of the assets if 
no shorter period is justified. In so doing, the Court exercises its power 
of remand under 28 U.S.C. § 2643 (b) and (c)(1). See, Carlisle Tire 
and Rubber Company v. United States, 1 CIT—, 517 F.Supp. 704, 708-9 
(1981). 

In its consideration of the allocation question, the Secretary of 
Commerce shall determine whether or not the benefits of the grants 
were experienced in earlier periods to a disproportionate extent and 
shall state the reasons upon which his conclusion is based. If he 
determines that the life of the capital assets is the proper period of 
allocation he shall determine that period and state the underlying 
reasons. 


Although the legislative history of the Trade Agreements of 1979 
has no direct connection to the interpretation of the law governing 
this action it nevertheless contains cogent statements regarding the 
considerations which should govern the allocation of grants for con- 
struction or capital equipment. In H. Rep. No. 96-317, 96th Cong., 1st 
Sess., pp. 74-75, we find the following statement: 


There is, however, a special problem with regard to subsidies 
which provide an enterprise with capital equipment or a plant. In 
such cases, the net amount of the subsidy should be amortized 
over a reasonable peried, following the beginning of full scale 
commercial operation of the equipment or plant, and assessed in 
relation to the products produced with such equipment or plant 
during such a period. Furthermore, in calculating the ad 
valorem effect of non-recurring subsidy grants or loans, reasonable 
methods of allocating the value of such subsidies over the produc- 
tion or exportation of products benefitting from them will be used. 
Such methods should include relating the benefit of the commer- 
cial advantage to the recipient, or relating the value of a subsidy 
for acquiring assets to their anticipated useful life, based on 
generally accepted accounting principles.® 


In a similar vein are the remarks in S. Rep. No. 96-249, 96th Cong., 
1st Sess., pp. 85-86: 


‘There is a special problem in determining the gross subsidy 
with respect to a product in the case of nonrecurring subsidy 


? The Secretary of Commerce took over the functions of the Secretary of the Treasury involving 19 U.S.C- 
§ 1303 under Reorg. Plan No. 3 of 1979, § 5(a)(1)(C), 44 F.R. 69275, 93 Stat. 1381, eff. Jan. 2, 1980, as provided 
by section 1-107(a) of Exec. Order No. 12188, January 2, 1980, 45 F.R. 993. 

§ The Court notes in passing that the final sentence quoted from the House Report would appear to offer 
two alternative examples and its meaning is made clear if the first appearance of the word “‘of” in the sentence 
is changed to ‘‘to.’’ The sentence would then read, ‘‘Such methods should include relating the benefit to 
the commercial advantage to the recipient, or relating the value of a subsidy for acquiring assets to their 
anticipated useful life, based on. .. .”” This would correct grammatical and textual difficulties in the sentence 
as it appears in the report. 
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grants or loans, such as those which aid an enterprise in acquiring 
capital equipment or a plant. Reasonable methods of allocating 
the value of such subsidies over the production or exportation of 
the products benefitting from the subsidy must be used. In 
particular, a-reasonable period based on the commercial and com- 
petitive benefit to the recipient as a result of the subsidy must be 
used. For example, allocating a subsidy in equal increments over 
the anticipated 20-year useful life of capital equipment purchased 
with the aid of the subsidy would not be reasonable if the capital 
equipment gave the recipient of the subsidy an immediate signif- 
icant competitive benefit compared to what would be the situa- 
tion without the capital equipment and compared to the competi- 
tive benefit the equipment would likely provide in the later stages 
of its useful life. 


In sum, the Court concludes that the basic determination that 
these importations benefitted from bounties or grants within the 
meaning of 19 U.S.C. §1303 was correct. It concludes however, 
that the calculation of the bounty resulting from the IEL loan was 
incorrect and should have been derived from the difference between 
the loan interest rate of 6 percent and a prevailing rate of 7.56 percent 
rather than 8 percent. In addition, the Court concludes that the 
allocation of the grants to the period of the IEL loan was incorrect. 
For the recalculation of the loan interest bounty and for a redeter- 
mination of the allocation of the grants the matter is remanded 
to the Secretary of Commerce. The Secretary is directed to report 
his determinations to the Court within 120 days of this Order, following 


which the parties and amicus will have 30 days to file supplemental 
memoranda. 


(Slip Op. 81-95) 


Naxasima Ati Co., Ltp., PLAINTIFF v. THE UNITED STatTEs, 


DEFENDANT, ConsuMER Propucts Division, SCM _ Corp., 
INTERVENOR 


Before Newman, Judge. 
Court No. 80-6-00933 
Memorandum and Order 


[Protective order granted to the parties concerning confidential information 
in administrative records; intervenor’s motion to amend answer to state cross- 
claim denied.] 


(Dated October 26, 1981) 


Cabinet Hays, Esqs. (Alan S. Hays, Esq., of counsel) and Paul, Weiss, Rifkind, 
Wharton &. Garrison, Esqs. (Harriet L. Goldberg, Esq., of counsel for the plaintiff. 
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J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, and Velta A. Melnbrencis, Esq., for the defendant. 
Eugene L. Stewart and Terence P. Stewart, Esqs., for the intervenor. 


Newman, Judge: We are concerned here with several motions— 
parallel in some aspects, overlapping in other aspects—relating to 
an antidumping action affecting portable electric typewriters (““PETs’’) 
from Japan. 


Before me are five applications: 


1) Intervenor’s motion for disclosure; 

2) Intervenor’s motion for a protective order; 

3) Intervenor’s motion to amend its answer to the complaint 
to state a cross-claim; 

4) Plaintiff’s cross-motion for a protective order; 

5) Defendant’s cross-motion for a protective order. 

In this action, brought under section 516A of the Tariff Act of 
1930, as amended (19 U.S.C. § 1516a), plaintiff contests the Govern- 
ment’s antidumping duty determinations respecting PETs from 
Japan. Intervenor, a domestic manufacturer of portable typewriters, 
has moved for an order granting access to certain confidential docu- 
ments included in the administrative records transmitted to the Court. 
These documents comprise questionnaires, reports, memoranda and 
other materials that were submitted to the International Trade 
Administration (“ITA’’) of the United States Department of Com- 
merce and the International Trade Commission (“ITC”) by manu- 
facturers and importers of PETs during investigation No. 731-TA-12 
(Final), culminating in the antidumping duty order published in 
the Federal Register on May 9, 1980 (45 FR 30618). 

Intervenor further requests a protective order to prevent disclosure 
of certain documents in the administrative records transmitted to 
the Court containing confidential business information concerning 
intervenor. Additionally, intervenor has filed a motion to amend 
its answer to the complaint to state a cross-claim alleging that the 
ITA’s determination of sales at less than fair value (LTFV) is con- 
trary to law because it failed to use the “constructed value’ method 
of calculating foreign market value pursuant to 19 U.S.C. § 1677(a) (2) 
and (3). Intervenor predicates its need to obtain disclosure of certain 
confidential documents sought by its motion on the constructed 
value theory asserted by the proposed cross-claim. 

Plaintiff and defendant have filed cross-motions for a protective 
order restricting or precluding disclosure of certain of the documents 
contained in the administrative records, and join in opposing inter- 
venor’s attempt to amend its answer to interpose a cross-claim. 
Defendant does not object to intervenor’s motion for a protective 
order. Plaintiff does not object to that branch of the intervenor’s 
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motion for a protective order respecting intervenor’s submissions to 
the ITC; but plaintiff objects to the granting of intervenor’s proposed 
protective order covering documents submitted by intervenor to 
other Government agencies that have not been identified with speci- 
ficity in plaintiff’s motion or order. 


Intervenor’s Proposed Cross-Claim 


Initially, we consider the intervenor’s motion to amend its answer 
to interpose a cross-claim. As noted, supra, intervenor now wishes 
to assert in a cross-claim that the Commerce Department’s LTFV 
dete1mination was erroneous because Commerce failed to use the 
constructed value approach in determining foreign market value. 
Intervenor characterizes its proposed cross-claim as an attempt to 
uphold the ITA’s determination, and provide an ‘alternative theory” 
upon which plaintiff may be kept within the scope of the final deter- 
mination of LTFV sales. 

Plaintiff and defendant urge that the proposed cross-claim does 
not purport to sustain the ITA’s determination, but rather disputes 
the ITA’s findings, conclusions and the LTFV determination as not 
supported by substantial evidence and as contrary to law. Viewing 
the intervenor’s proposed cross-claim in this light, plaintiff and 
defendant maintain that the intervenor’s belated attempt to challenge 
the ITA’s determination is barred by the time limitation for seeking 
judicial review of antidumping determinations specified in section 
516A(a)(2) of the Tariff Act of 1930, as amended. Plaintiff and 
defendant also argue that the intervenor has failed to allege “good 
grounds” for its proposed amendment to state a cross-claim which 
attempts to resurrect a position abandoned during the administrative 
proceedings. 

First, I fully agree with the contention of plaintiff and defendant 
that the intervenor’s proposed cross-claim is barred by the time 
limitation in section 516A(a)(2) for commencement of an action 
contesting the factual findings or legal conclusions upon which the 
LTFV determination was based. It is quite obvious from a reading 
of the intervenor’s proposed amended ‘answer and cross-claim and its 
supporting memoranda that the intervenor now seeks to contest the 
factual and legal basis for the Commerce Department’s LTFV deter- 
mination. Clearly, in view of the 30-day statutory time limitation, 
the intervenor’s attempt to challenge the ITA’s determination comes 
too late. 

Section 516A(a)(2) provides that final affirmative determinations 
by the Commerce Department (as the administering authority) and 
the ITC must be challenged by a civil action commenced within 
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thirty days after the date of publication in the Federal Register of 
an antidumping or countervailing duty order based upon the deter- 
minations involved. Here, the Commerce Department’s final affirma- 
tive determination regarding PETs from Japan was published on 
March 21, 1980 (45 FR 18416), the Commission’s final material 
injury determination regarding PETs was published on May 7, 1980 
(45 FR 30186), and the Commerce Department’s antidumping duty 
order was published on May 9, 1980 (45 FR 30618). Consequently, 
under section 516A(a)(2) any civil action challenging the final af- 
firmative determinations had to be commenced no later than June 8, 
1980. The intervenor cannot circumvent the explicit statutory time 
limitation for contesting an antidumping duty determination by 
simply making a cross-claim when the time for commencing an 
action has expired. 

Even by invoking the doctrine of relation back embodied in Rule 
15(c) of the rules of this court,’ the proposed cross-claim fails to meet 
the June 8, 1980 deadline for contesting the final antidumping duty 
order inasmuch as the complaint was filed on July 7, 1980 and inter- 
venor’s answer to the complaint was filed on August 14, 1980.? 

And in any event, I agree with plaintiff and defendant that the 
intervenor has failed to show good grounds for the requested amend- 
ment. As evident from the Commerce Department’s administrative 
record (Volume 2), the intervenor contended in its dumping petition 
that constructed value was the proper basis for determining fair value, 
but such contention was subsequently abandoned before the adminis- 
trative authority. Plainly, plaintiff and defendant would be prejudiced 
if the intervenor were now permitted to revive its contention respecting 
constructed value which SCM (intervenor) abandoned during the 
administrative proceeding, thereby obviating any need on the part of 
the Commerce Department or plaintiff to proceed further as to that 
contention during the administrative proceedings. 

In sum, although the statute confers upon interested parties ‘‘the 
right to appear and be heard as a party in interest” (section 516A(d)), 
and leave to amend is generally ‘‘freely given” (Rule 15(a)), an inter- 
vening party may not be permitted to contest an antidumping order in 
contravention of the time limitations imposed by section 516A(a) (2) 
and the jurisdiction of the court. 


1 Rule 15(c) reads: “‘ Relation Back of Amendments. Whenever the claim or defense *sserted in the amended 
pleading arose out of the conduct, transactio 1, or occurrence set forth or attempted to be set forth in the 
original pleading, the amendment relates back to the date of the original pleading. * * *” 

2 Although considering the dates presented here it is unnecessary to decide the question, it would appear 
that under Rule 15(c) allowance of the proposed amended answer to assert a cross-claim would relate back 
no further than the intervenor’s original answer filed on August 14, 1980, well after June 8, 1980, the last 
date for contesting the final antidumpting duty order. It would be anomalous to ho’d that a cross-claim which 
would be untimely if interposed in an answer may nevertheless be raised in an amended answer on the 
theory that the claim in the amended answer relates back to the date of filing the complaint. 
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Disclosure 


We turn to consideration of intervenor’s motion for disclosure of 
certain documents in the administrative records which were accorded 
confidential treatment by either the ITA or the ITC in their respective 
antidumping duty investigations, and also to the cross-motions for a 
protective order sought by plaintiff and defendant. 

It is noted that plaintiff and defendant do not object to release of 
many of the documents sought by the intervenor under the terms of 
its proposed protective order. However, objections by plaintiff and 
defendant remain to disclosure of many of the documents in question 
containing information regarding responses to questionnaires, prices 
and sales information, and cost data. 

Defendant contends, understandably, that release of confidential 
business information would seriously discourage and hamper the sub- 
mission of such information to the Government in the future, and thus 
hinder the informational basis of the administration of the anti- 
dumping law. 

Plaintiff, understandably, objects to the disclosure of its cost of 
production, profits and other sensitive business data that could give its 
rivals an unfair competitive advantage. 

Intervenor, understandably, objects to disclosure of its own con- 
fidential business information and submissions for the same reasons 
advanced by plaintiff. 

Clearly, disclosure of confidential business information, such as that 
sought to be protected by the parties, may cause incalculable harm. 
Nonetheless, it cannot be questioned that there may be a need for 
disclosure of certain confidential business data in order to fully prepare 
and present a case. 

Section 516A(b)(2)(B) of the Tariff Act of 1930, as amended, 
provides: 

(B) ConFIDENTIAL OR PRIVILEGED MatTeriau.—The con- 
fidential or privileged status accorded to any document, com- 
ments, or information, shall be preserved in any action under 
this section. Notwithstanding the preceding sentence, the count 
may examine, in camera, the confidential or privileged material, 


and may disclose such material under such terms and conditions 
as it may order. 


It is evident from the foregoing statute that while the Court may: 
it need not, direct a disclosure of confidential business information. 
In determining whether to require disclosure of documents containing 
confidential business data, the Court must balance a party’s need 
for the information sought against the public interest in_ pro- 
tecting confidential business information, recognized by section 516A 
(b)(2)(B) and inherent in the administrative authority’s ability to 
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effectively perform its investigative duties required by the Anti- 
dumping Act. Obviously, each case must be considered on its particular 
facts and circumstances in deciding whether confidential business data 
should be disclosed. Furthermore, under Rule 26(c) of the rules of 
this Court the Court may, in its discretion, impose protective con- 
ditions on the release of confidential information. Cf. Melamine 
Chemicals, Inc. v. United States, et al., 1 CIT—, Slip-Op. 81-32 (1981); 
Japan Exlan Company, Ltd., et al., 1 CIT—, Slip—Op. 81-43 (1981); 
Atlantic Sugar Lid., et al. v. United States, 85 Cust. Ct. 114, C.R.D. 
80-10 (1980); and Connors Steel Co. v. United States, 85 Cust. Ct. 
112, C.R.D. 80-9 (1980). 

I conclude that under all the circumstances, it is appropriate 
here to permit disclosure of most of the documents sought by in- 
tervenor in a manner that would allow the information to be examined 
and utilized by intervenor’s outside counsel for the limited purposes 
of this litigation and to prohibit disclosure for any other purpose. 
Accordingly, it is ordered: 


1. Intervenor’s motion for disclosure of certain confidential 
information in the administrative records transmitted to the 
Court is granted to the following extent, and is denied in all 
other respects: 

a. Within 15 days from the date of the entry of this 
order, defendant will make available to intervenor’s outside 
counsel, the Law Offices of Eugene L. Stewart, at the offices 
of the ITA, United States Department of Commerce, a 
copy of the following documents contained in Volumes 4 
and 6 of the administrative record transmitted to this Court 
in connection with the final determination of sales at LTFV 
made by the Department of Commerce regarding PETs 
from Japan, which documents are deemed confidential 
for purposes of this order, subject to the terms and conditions 
set forth in point c below: 


Volume 4 


(i) Pre-Conference Brief of Nakajima All, Ltd., 
dated 2/4/80; 

(ii) Memorandum from Commissioner of Customs 
to General Counsel (Treasury), dated 12/5/79: With- 
holding of Appraisement and Tentative Determination, 
including that part of the Background Memorandum 
dealing with Nakajima All, but exclusive of that part 
of the Memorandum dealing with other manufacturers ; 

(iii) Memorandum to Mundheim from Ehrenhaft, 
dated 5/10/79: Initiation of Antidumping Investigation 
Portable Electric Typewriters from Japan; 

(iv) Memorandum to Marcuss from Greenwald, 
dated 3/17/80: Final Affirmative Determination Portable 
Electric Typewriters from Japan; and 

(v) Memorandum to General Counsel Treasury from 
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Commissioner of Customs, dated 5/1/79: Portable 
Electric Typewriters from Japan—Possible Dumping. 
Volume 5 


(i) Response to Antidumping Questionnaire, Undated ; 
Response of Nakajima All, Ltd., to Antidumping 
Questicnnaire (undated) (filed August 1, 1979), in- 
cluding exhibits thereto except Exhibits’ D and E; 

(ii) Reports of Investigation, including Exhibits A-U, 
dated July 27, 1979: and 

(iii) Handwritten notes to Lim, undated. 

b. Within 15 days from the date of the entry of this 
order, defendant will make available to the intervenor’s 
outside counsel, the Law Offices of Eugene L. Stewart, at 
the offices of the Secretar y of the ITC, : copy of the following 
documents enumerated on List No. Confidential Docu- 
ments Transmitted to the United ‘te Court of In- 
ternational Trade, part of the administrative record filed 
with the Court in this case in connection with the Com- 
mission’s Inv. No. 731-TA-21 (Final): Portable Electric 
Typewriters from Japan, which documents are deemed 
confidential for purposes of this order, subject to the terms 
and conditions set forth in point ¢ below: 

(i) Document 19: Prehearing report: Portable Electric 
Typewriters from Japan, Investigation No. 731-TA-12 
Marc 19, 1980; 

(ii) Document 20: Transmittal form entering in the 
record “Confidential prehearing report to the Com- 
mission on Portable Electric Typewriters from Japan.” 
Attachment: Prehearing Report to the Commission 
and Parties on Preliminary Findings of Fact: Portable 
Electric Typewriters from Japan, ‘Investigation No. 
731-TA-12 (Final), Washington, D.C., March 24, 
1980: 

(iii) Document 28: Transmittal form entering in the 
record the final Report to the Commission: Portable 
Electric Typewriters from Japan, Investigation No. 
731-TA-12 (Final), Washington, D.C., April 14, 1980; 

(iv) Document 29: Transmittal form entering into 
the record—Memorandum, 0P2—D-087, 4—9-80, regard- 
ing lost sales; 

‘(v) Document 35: Transmittal form entering in the 
record the following: Report to the Commission: 
Portable Electric Typewriters from Japan, Investigation 
No. 731-TA-12 (Final), Washington, D.C., April 14, 
1980; 

(vi) Document 38: Transmittal form entering in 
the record the Chronological Chart and Pros and Cons 
(excluding the Chronological Chart and Pros and Cons) ; 

(vii) Document 39: Chronological Chart; and 

(viii) Document 41: Transcript of Commission 
Meeting, April 22, 1980: Briefing (CLOSED SESSION). 
Portable Electric Typewriters | from Japan (Investi- 
gation No. 731-TA-12 (Final)). 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 51 


c. The documents listed in points a and b above are to 
be made available subject to the following protective terms 
and conditions: 


1) Outside counsel for intervenor shall not disclose 
the confidential information to anyone other than the 
immediate office personnel actively assisting in this 
litigation; and in no event shall outside counsel disclose 
the confidential information to intervenor or its in- 
house counsel or other representatives, agents, or 
employees; 

2) Outside counsel for intervenor and counsel’s 
immediate office personnel shall not disclose or use any 
of the confidential information for purposes other than 
this litigation; and 


3) Any documents, including briefs and memoranda, 
which are filed with the Court in this case containing 
any of the confidential information shall be conspic- 
uously marked as follows: ‘“ ‘Confidential’—Subject 
to Protective Order. This contains material filed by 
(name of party) for the purpose of this litigation only. 
It is not to be opened other than by the Court, nor 
are the contents hereof to be displayed or revealed 
other than to the Court, except by Court Order or by 
agreement of the parties.” 

Arrangements shall be made with the Clerk of this Court to retain 
such documents under seal, permitting access only to the Court, 
Court personnel authorized by the Court to have access, and counsel 
for the parties; copies of, all the foregoing documents, but with the 
confidential information deleted, shall be filed with the Court at 
the same time that the documents containing the confidential in- 
formation are filed. 

4) Any brief or memoranda containing confidential information 
shall be served by or upon intervenor in a wrapper conspicuously 
marked on the front ‘‘Confidential—to be opened only by (the names 
of the attorneys handling the case),’’ and shall be accompanied 
by a separate copy from which the confidential information has 
been deleted. 

5) If it should become necessary to introduce in evidence any 
documents containing the confidential information, counsel for 
the respective parties may propose whatever mechanism may be 
available and appropriate to limit publication of the documents 
to an extent no wider than is necessary for purposes of this litigation. 

6) Upon conclusion of this litigation, counsel for intervenor shall 
return all documents containing confidential information to counsel 
for the defendant United States, and any copies made of such docu- 
ments, including any documents or copies held by persons authorized 
under this order to have access thereto, except for copies which contain 
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work notes of counsel for intervenor (or authorized personnel) which 
shall be destroyed. 

2. Intervenor’s motion for a protective order is granted to the 
extent that all confidential business documents transmitted to the 
Court by the ITC and annexed to the Certificate subscribed and 
sworn to by Kenneth R. Mason on July 24, 1980 will be retained 
under seal by the Clerk of this Court, and access permitted to this 
Court only. In all other respects, intervenor’s motion for a protective 
order is denied. 

3. Intervenor’s motion to amend its answer to the complaint to 
state a cross-claim is denied. 

4. and 5. The cross-motions of plaintiff and defendant are granted 
to the extent that they are consistent with the foregoing provisions 
of this order, and are denied in all other respects. 


(Slip Op. 81-96) 


AMERICAN AIR ParceL ForwarpiInG Company, Ltp., A Honea Kone 
CoRPORATION, PLAINTIFF ¥. UNITED STATES, DEFENDANT 


Before Lanois, Judge. 
Court No. 81-4-00428 


Memorandum Opinion and Order 
(Dated October 27, 1981) 
Richard A. Kulics and Goodman, Miller & Miller of counsel by Jonathan Miller 
for the plaintiff. 
J. Paul McGrath, Acting Assistant Attorney General; by Joseph I. Liebman, 


Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch and Susan L. Handler- Menahem of counsel, for the defendant. 


Lanois, Judge: Defendant United States moves, pursuant to Rule 
7, for an order dissolving a preliminary injunction by Chief Judge 
Re on April 27, 1981, as amended by Chief Judge Re on May 15, 1981. 
On July 28, 1981 this action was assigned to me pursuant to Rule 
77(d). 

The instant motion, brought on by an order to show cause, was 
originally set for hearing on September 15, 1981. Said date was 
adjourned until September 17, 1981. On that date, the hearing was 
continued until October 15, 1981 by order of the Court. The parties 
reached an agreement as to the terms of entry during this continuance 
period. These terms were incorporated in the Court’s order of 
September 17, 1981. 

On October 15, 1981 the Court held a hearing on the motion. The 
Court extended its order of September 17, 1981 pending decision on 
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the instant motion. The following day, October 16, 1981, the Court 
held another hearing at the behest of the parties to clarify its order 
of the previous day. 

Subsequent to the October 15 and 16 hearing dates the Court was 
informed that plaintiff obtained a replacement term bond in the 
amount of $150,000. A copy of this bond and supporting documents 
were received by the Court on the afternoon of October 21, 1981. The 
parties reached an agreement on October 21, 1981 and I orally entered 
the following order at 5:30 p.m. EDT (which was conve;ed to both 
parties telephonically). 

In the above-entitled proceeding the Court hereby issues the 
following decision and order. 

Defendant’s motion to dissolve the preliminary injunction order 
of May 15, 1981 is denied as being moot. 

Accordingly, it is 

ORDERED, that pursuant to the agreement of the parties: 

(1) the plaintiff will continue to file single entry bonds and will 
continue to maintain its term bond on file with the Director 
of Customs, Detroit, Michigan, in the amount of 150,000 dollars; 

(2) the said plaintiff shall maintain a bond in the amount of 25,000 
dollars with the Court of International Trade in accord with Rule 
65(c) of this Court to secure defendant with costs and damages. 

This order is effective immediately. 


(Slip Op. 81-97) 


MELAMINE CHEMICALS, INC., PLAINTIFF v. UniTeD STATEs, 
DEFENDANT 


Before Lanois, Judge. 
Court No. 80-6-00878 


ORDER 


(Dated October 27, 1981) 


Baker & McKenzie (Bruce E. Clubb and Ava A. Zydor on the brief) for 
the plaintiff. 

J. Paul McGrath, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (Francis J. Sailer on the brief) for the defendant. 

Upon motion by plaintiff for an order, pursuant to Rule 56.1, 
directing that the above-entitled action be submitted for determination 
by a motion for review of the administrative determination upon the 
agency record, defendant’s response thereto and cross-motion to 
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suspend and stay, and plaintiff’s response thereto, and upon all papers 
and proceedings had therein, and upon due deliberation, it is 
hereby 

ORDERED, that, plaintiff’s motion be granted and defendant’s cross- 
motion be, in all respects, denied; and that this action shall be sub- 
mitted for determination as prescribed by Rule 56.1; and it is 
further 

ORDERED, that plaintiff serve and file their motion and brief within 
twenty (20) days of service of this order; and it is further 

OrveRED, that defendant shall respond to said motion within 
thirty (30) days after service of plaintiff’s motion and brief; and 
it is further 

ORDERED, that plaintiff may serve a reply within ten (10) days of 
defendant’s service of response. 


(Slip Op. 81-98) 


WiuuraM F. Jorrroy, Inc, R & L Propucs, PLaintiFF v. THE UNITED 
STATES, DEFENDANT 


Consolidated Court No. 76-1—-00225 
Memorandum and Order 


[Motion for reconsideration granted; motion for suspension granted] 
(Dated 29 October, 1981) 


Glad Tuttle & White (Stephen S. Spraitzar, Esq. of Counsel) for plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office, Susan Handler-Menahem, Esq. 
for defendant. 

Watson, Judge: The Court is of the opinion that it may be useful 
to briefly express the considerations which guided its exercise of 
discretion in reconsidering its denial of plaintiff’s motion for sus- 
pension and in ultimately granting the motion. 

Suspension under a test case is a procedure which holds the promise 
of disposing of actions in a very efficient manner. In proper cases, 
therefore, its use ought to be encouraged. The slight inefficiency of 
having the Court consider the question of suspension a second time is 
outweighed by the increased likelihood of disposition if suspension is 
found to be proper. 

These considerations differ from the factors involved when recon- 
sideration is sought of some final or dispositive decision. In the latter 
case there is no policy reason to encourage the revival of litigation 
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and it takes something in the nature of a demonstration that an in- 
justice has occurred to justify a reconsideration. W. J. Byrnes & Co., 
Ine., Crown Florist Supply et al. v. United States, 68 Cust. Ct. 358, 
C.R.D. 72-5 (1972). 

The Court treated plaintiff’s motion for a rehearing as a motion for 
reconsideration pursuant to Rules 1 and 7 of the Rules of the United 
States Court of International Trade. In the motion, plaintiff demon- 
strated overwhelmingly that there is a high degree of similarity be- 
tween the factual and legal issues involved in this dispute over the 
value of cantaloupes imported from Mexico and the issues in the test 
case of Walter Holm, et al. v. United States, Court No. R67/1324-94 
which was tried in May and is now being briefed. Although the plain- 
tiff conceivably could have made as persuasive a demonstration in its 
first motion that failure is not as important as the overall encourage- 
ment of the efficient disposition of cases. 

For the above reasons, upon reading and filing plaintiff’s motion 
to reconsider the denial of suspension and upon all other papers and 
proceedings had herein, and upon due deliberation, it is hereby 

OrpERED, ApsJupGED, and Drcreep that the order denying plain- 
tiff’s previous motion to suspend the above captioned action is vacated 
and set aside, and it is hereby 

OrpErReEpD, ApJupGED, and Drcreep that the captioned action be 
suspended under the test case of Walter Holm, et al. v. United States, 
Court No. R67/1324—-94. 


(Slip Op. 81-99) 


INDUSTRIAL FASTENERS Group, AMERICAN ImporTERS ASSOCIATION, 
PLAINTIFF ¥. THE UNITED STATES, ET AL., DEFENDANT 


Before Boe, Judge. 
Count No. 80-7-01157 


Opinion and Order 


[Determination by International Trade Administration affirmed in part. Re- 
manded to agency for provision of additional information.] 


(Dated October 29, 1981) 


Barnes, Richardson & Colburn (Andrew P. Vance and Michael A. Johnson on 
the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the brief), for the defendants. 


Bos, Judge: Plaintiff, an association of importers and wholesalers of 
industrial fasteners manufactured in India, brings this action under 


19 U.S.C.A. §1515(a) (2) (A) (ii), §1516a(2)(B) (i), contesting the final 
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affirmative countervailing duty determination and order by the 
International Trade Administration (ITA), United States Department 
of Commerce, in Certain Fasteners From India, 45 Fed. Reg. 48607 
(published July 21, 1980). 
On February 25, 1980, a notice of the Initiation of Countervailing 
Duty Investigation was published in the Federal Register, advising: 
that a satisfactory petition has been received and as a result an 
investigation is being started [by the ITA] for the purpose of 
determining whether or not benefits are granted by the Govern- 
ment of India [GOI] to manufacturers, producers, or exporters 
of certain industrial fasteners [covered under item numbers 


646.49, .54, .56, .58, .60, .63, TSUS] constitute a bounty or grant 
within the meaning of the countervailing duty law. 


Having concluded that India was not a “country under the Agreement”’ 
within the meaning of 19 U.S.C.A. §1671(b), the ITA determined 
that the investigation was governed by §303 of the Tariff Act of 1930, 
as amended by the Trade Agreements Act of 1979, 19 U.S.C.A. §1303, 
and accordingly, the investigation would not be referred to the Inter- 
national Trade Commission (ITC) for injury determinations. 45 Fed. 
Reg. 12276. 

On July 21, 1980, the ITA published the countervailing duty 
determination and order appealed from in the instant action, in which 
the ITA determined that “the Government of India provides bounties 
or grants (subsidies) within the meaning of section 303 of the Act 
and that the estimated aggregate net amount of these benefits equals 
18.0% of the f.o.b. value of the exported merchandise.”” The customs 
officers were directed to assess a countervailing duty on imports 
covered by the determination pursuant to 19 U.S.C.A. §1671e. 

The proceedings in this court were commenced by the filing of a 
summons and complaint on July 28, 1980. Plaintiff, on the same date, 
made application to this court for a Temporary Restraining Order 
and preliminary injunction, which were granted on July 28, 1980 and 
August 7, 1980, respectively. Pursuant to the preliminary injunction, 
the Customs Service was enjoined from liquidating merchandise 
pursuant to the cuntervailing duty order of July 21, 1980. 

This civil action was submitted for determination pursuant to 
the expedited review procedure of Rule 56.1 of the United States Court 
of International Trade Rules. 

The ITA has determined in its final determination that the Govern- 
ment of India provided subsidies to exporters of certain industrial 
fasteners through three programs: (1) Cash Compensatory Support 
on Export (CCS), providing a lump-sum payment of 17.5% of the 
f.o.b. value of the exported merchandise; (2) Preferential Export 
Financing, whereby the GOI had underwritten low interest packing 
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credit loans to exporters by making grants of 1.5% of the interest rate 
to lending institutions, amounting to a subsidy of 0.4% of the f.o.b. 
value of the exported merchandise; (3) Tax Deductions, providing 
special income tax deductions of 133% of certain expenses incurred 
in export market development, amounting to a subsidy of 0.1% of 
the f.o.b. value of the exported merchandise. 

Notwithstanding the several assignments of error asserted by 
plaintiff in its Motion for Judgment on the Administrative Record 
the central dispositive question to be decided herein in reviewing the 
ITA’s determination with respect to the CCS payments, is whether 
there is substantial evidence in the administrative record to sup- 
port the conclusion that the CCS payments to exporters of fas- 
teners are not non-excessive rebates of indirect taxes not otherwise 
rebated on export, and, accordingly, are subsidies. 

According to the information submitted by the Government of 
India, in October 1978 the Ministry of Commerce advised all Export 
Promotion Councils (EPCs) that it was restructuring the export 
payment programs and that the Ministry had decided that CCS 
should fully compensate for all types of indirect taxes which exporters 
pay on “inputs” and which are not otherwise refunded. AR. 70. How- 
ever, the letter from the Ministry advising the EPCs of such restructur- 
ing (to which was appended a ‘“‘proforma”’ [questionnaire]) stated that 
the main objective of the CCS should be to help neutralize handicaps 
faced by Indian exporters, vis-a-vis their foreign competitors, in the 
form of (i) indirect taxes on “‘inputs,” (ii) higher rate of interest pay- 
able on working capital employed on export production, and (iii) 
higher cost of domestic capital goods used on export production. 
AR. 879. In addition to the foregoing three types of handicaps, the 
Ministry advised of other broad criteria that would likely be accepted 
in the formulation of the new CCS rates. AR. 880. The EPCs 
(including the Engineering Export Promotion Council [EEPC], repre- 
senting industrial fastener exporters) were requested to collect, com- 
pile, verify and make available to the Ministry basic data in regard 
to all the products with which they are concerned, the data to be 
collected from a representative number of manufacturing and exporting 
units throughout the country. AR. 71, 878, 880. The representative 
manufacturers/exporters were to work out the average incidence of 
the various non-refundable taxes, duties and levies imposed on 
“inputs” entering the exported products. AR. 71. However, the “‘pro- 
forma’ appended to the Ministry’s letter to the EPCs demonstrates 
that the scope of the data to be supplied by the representative manu- 


1 These include: (iv) labour intensive industries; (v) products of SSI (Small Scale Industriss) and cottage 
sector; (vi) new products in new markets; (vii) selected processed food, horticulture and agricultural products; 
(viii) commodities and markets which suffer from high and discriminatory freight rates. 
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facturing/exporting units was more extensive than just the incidenee 
of indirect taxes, duties and other levies on ‘‘inputs.” Rather, the 
“proforma” requested information with respect to the eight broad 
criteria afore-referred to. AR. 882-91. The Government of India has 
stated that the tax data was scrutinized by the Ministry and that the 
CCS was based directly on the calculations and documentation 
provided by EPC members. AR. 71. 
The CCS payment for industrial fasteners originally was set at 
12.5%. The industrial fastener manufacturers, however, objected to 
that rate as being too low to compensate for all indirect taxes and levies 
and the Ministry announced in March 1979 the higher payment rate of 
17.5%. The new payment rates which became effective April 1, 1979, 
were in most cases, to remain in effect for three (3) years. AR. 434. 
Counsel for the EEPC submitted to an ITA official, during the course 
of her duties in verifying information in India, documents from six 
(6) Indian industrial fastener firms (one unidentified) and an industry 
group, providing tax calculations, which, counsel asserts, 
were done in 1978/79 for the express purpose of setting cash 
compensatory support for industrial fasteners. These calculations 
were submitted to the Ministry of Commerce by the Engineering 
Export Promotion Council ot were the basis for the CCS granted 
in 1979. [Emphasis in original.] 

AR. 441-42. 

19 U.S.C.A. §1303, as amended, governs the imposition of coun- 
tervailing duties on merchandise which is the product of a country 
other than a “country under the Agreement” within the meaning of 
19 U.S.C.A. §1671(b). Section 1303(b) provides that the countervailing 
duty imposed under §1303(a) “shall be imposed, under regulations 
prescribed by the administrative authority (as defined in [19 U.S.C.A. 
§1677(1)]), in accordance with [19 U.S.C.A. §§1671-1677g, as added 
by the Trade Agreements Act of 1979] (relating to the imposition 
of countervailing duties) .?: 

In the Senate Committee Report to the Trade Agreements Act 
of 1979, the following comments were made with respect to the 
amendments made to § 1303 by the 1979 Act, S. Rep. No. 96-249 
at 104: 

The committee believes the procedures and standards under 
new [§§ 1671-1677g] are a significant improvement over exist- 
ing law and practice and should be applied to [§ 1303]. 
It clearly was the intent of Congress that those provisions of the 
Trade Agreements Act of 1979 relevant to countervailing duty in- 


2 Section 1303(b) prescribes that certain countervailing duty investigation procedures added by the Trade 
Agreements Act of 1979 are not applicable to investigations governed by § 1303. Most notably, injury deter- 
minations by the ITC are not made in §1303 investigations. The court concludes, however, that none of 
these exceptions are applicable to the disposition of the action herein. 
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vestigations be applied to investigations governed by § 1303, with 
the exceptions noted. 

The statutory standard for the imposition of countervailing duties 
is provided in § 1671(a), which states in pertinent part: 


(a) General rule.-—If— 
(1) the administering huthority determines that— 
(A) a country under the Agreement, or 
(B) a person who is a citizen or national of such a 
country, or a corporation, association, or other or- 
ganization organized in such a country, 
is providing, directly or indirectly, a subsidy with respect to 
the manufacture, production, or exportation of a class or kind 
of merchandise imported into the United States, .. . 
then there shall be imposed upon such merchandise a counter- 
vailing duty, in addition to any other duty imposed, equal to 
the amount of the net subsidy. 


The term ‘ 


part: 


subsidy” is defined in §1677(5), providing in relevant 


(5) Subsidy.—The term “subsidy” has the same meaning 
as the term “bounty or grant’ as that term is used in section 
1303 of this title, and includes, but is not limited to, the following: 

(A) Any export subsidy described in Annex A to the 
Agreement [on Subsidies and Countervailing Measures] 
(relating to illustrative list of export subsidies). 


The definition of ‘“‘net subsidy” is provided in §1677(6): 


(6) Net subsidy.—For the purpose of determining the net 
subsidy, the admirfistering authority may subtract from the 
gross subsidy the amount of— 

(A) any application fee, deposit, or similar payment 
paid in order to qualify for, or to receive, the benefit of 
the subsidy, 

(B) any loss in the value of the subsidy resulting from 
its deferred receipt, if the deferral is mandated by Gov- 
ernment order, and 

(C) export taxes, duties, or other charges levied on the 
export of merchandise to the United States specifically 
intended to offset the subsidy received. 


The legislative history to the Trade Agreements Act of 1979 provides 
insight into the standards set by the terms aforedefined and their 
relationship to the law then in effect. 


The definition of “subsidy” is intended to clarify that the 
term has the same meaning which administrative practice 
and the courts have ascribed to the term “bounty or grant” 
under section 303 of the Tariff Act of 1930, unless that practice 
or interpretation is inconsistent with the bill. In this regard, 
the restrictions on offsets contained in section 771(6) of the Tariff 
Act of 1930, as added by this bill [§1677(6)], are not intended 
to prohibit the authority from determining that export payments 
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are not subsidies, 7f those payments are reasonably calculated, 
are specifically provided as non-excessive rebates of indirect taxes 
within the meaning of Annex A of the Agreement, and are directly 
related to the merchandise exported * * * 

* * * The term “net subsidy” is not used in the existing counter - 
vailing duty law, section 303 of the Tariffic Act of 1930. Under 
section 303, the Secretary of the Treasury does determine the 
“net amount” of a bounty or grant, but this phrase is undefined 
Under current practice, the Secretary determines the net amcunt 
by subtracting from the gross amcunt of the bounty or grant used 
certain “offsets,” such as indirect taxes on items physically 
incorporated in the exported product but not rebated upon 
export * * * 

* * * * * * * 


* * * The bill [later enacted as the Trade Agreements Act 
of 1979] defines the term “net subsidy” to place clear limits 
on offsets from a gross subsidy. The gross subsidy is the value 
of the subsidy provided, or made available, and used. For example, 
if a firm is eligible for a tax credit as a result of locating a plant 
in an underdeveloped region of a country, the gross subsidy 
may be determined by the extent to which the credit is used 
against taxable income. 


For purposes of determining the net subsidy, there is subtracted 
from the gross subsidy only the items specified in section [1677 (6)]. 
The list is narrowly drawn and is all inclusive For example, 
offsets under present law which are permitted for indirect taxes 
paid but not actually rebated, or for increased costs a result 
of locating in an underdeveloped area, are not now permitted 
as offsets. In determining the amount of offsets which are per- 
mitted, it is expected that the administering authority will 
only offset amounts which are definitively established by reliable, 
verified evidence. [Emphasis supplied.] 


In analyzing the CCS program instituted by the Government of 
India, the ITA framed the issue as follows: 


Can CCS payments to exporters of fasteners reasonably 
be considered non-excessive rebates of indirect taxes not other- 
wise rebated on export? If so, they are not subsidies within the 
meaning of the countervailing duty law;if not, they are subsidies. 


The ITA thereupon construed the statutory provisions and legislative 
history thereto as requiring a three-prong test in determining whether 
export payments purportedly operating as a rebate of indirect taxes 
paid but not otherwise rebated are subsidies: 

(1) whether the [export payment] operates for the purpose 
of rebating indirect taxes, (2) whether there is a clear link between 
eligibility for [export] payments and payment of indirect taxes, 
and (3) whether the government has reasonably calculated 
and documented the actual indirect tax incidence borne by 
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exported fasteners and has demonstrated a clear link between 
such tax incidence and the amount of the [export payment]. 

In considering the weight to be given the Treasury Department’s 
interpretation of the countervailing duty statutes then in effect, 
the United States Supreme Court stated in Zenith Radio Corp. v. 
United States, 437 U.S. 443, 450 (1978): 


“When faced with a problem of statutory construction, this 
Court shows great deference to the interpretation given the 
statute by the officers or agency charged with its administration. 
‘To sustain [an agency’s] application of [a] statutory term, we 
need not find that its construction is the only reasonable one, 
or even that it is the result we would have reached had the 
question arisen in the first instance in judicial proceedings.’ ” 
[Citations omitted.] 


Moreover, an administrative “practice has peculiar weight when 
it involves a contemporaneous construction of a statute by the 
[persons] charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly 
while they are yet untried and new.” [Citations omitted.] 

The question is thus whether, in light of the normal aids to 
statutory construction, the Dipartment’s interpretation is 
“sufficiently reasonable” to be accepted by a reviewing court. 
[Brackets in original.] 

This court concludes, based upon its examination of the Trade Agree- 
ments Act of 1979, the legislative history thereto, and the changes 
effected in the prior countervailing duty statutes by the 1979 Act, 
that the ITA’s three-prong test consisting of three lines of inquiries, 
all of which must be answered in the affirmative in order to find that 
an export payment purportedly made as a rebate of an indirect tax 
not otherwise rebated is not a subsidy, is a “reasonable” interpreta- 
tion of the requirements of the countervailing duty statutes. 

The ITA determined that. the CCS program had not satisfied the 
requirements for a non-excessive rebate of indirect taxes set out in 
its three-prong test: Since the Government of India has not satis- 
factorily demonstrated the requisite linkage between the indirect 
tax incidence and the level of CCS payments, nor has shown that 
the actual indirect tax incidence has been reasonably calculated and 
documented, we have concluded that, in this case, the CCS payments 
must be considered a subsidy program and have found the amount of 
subsidy to be 17.5% of the f.o.b. value of the exported merchandise. 

In order to demonstrate that the CCS payment is indeed a non- 
excessive rebate of indirect taxes, it must be shown that the level 
of said payment which the Government of India has decided to make 
to the fastener exporters reflected the calculation of the actual incidence 
of indirect taxes borne by the fastener exporters. It is apparent from 
its final determination that the ITA concluded that the proper time 
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frame necessary to establish the requisite linkage between the indirect 
taxes paid but not otherwise rebated and the level of CCS payments 
must be that time at which the CCS payment rate of 17.5% of the 
f.o.b. value of the exported merchandise was set. The level of CCS 
payments made did not vary on a case by case basis depending upon 
the indirect tax incidence borne by each fastener exporter requesting 
a CCS payment. Rather, the fastener exporters were eligible and, 
accordingly, received the fixed lump-sum payment of 17.5% of the 
f.o.b. value of the exported merchandise which was made effective 
April 1, 1979, and was expected to continue in effect for three years. 
Where the administrative record is silent, as in the present proceeding, 
with respect to the efforts of the Government of India to review or 
reevaluate the CCS rate of 17.5% at any time after it had been origi- 
nally established, the time frame utilized by the ITA in its effort to 
establish the requisite linkage between indirect taxes paid but not 
otherwise rebated and the level of the CCS payments was proper. 
The ITA requested the Government of India for the “data” 
utilized, and the calculations made thereon, which resulted in the 
establishment of the CCS payment rate of 17.5%. The information 
apparently was never provided. AR. 23—Supplemental Countervailing 
Duty Questionnaire; AR. 435—Verification Report. The only factual 
information provided relating to the link between the calculation of 
the amount of the CCS rate established by the Ministry of Commerce 
and the amount calculated by the Ministry to be the actual indirect 
taxes paid but not otherwise rebated were certain documents submit- 
ted by counsel for the trade association (EEPC) to the Ministry, 
showing tax calculations of six industrial fastener firms and one 
industrial association, Fabricated Steel Strtctural Panel, which latter 
calculation provided aggregate data on the indirect tax burden of 
firms exporting anchor bolts. The indirect tax data so submitted shows 
a wide range of tax payments: 9.38%; 10.62%; 11.63%; 14.7%; 
20.9%; 26.35% (percentages of the “f.o.b. realisation of the finished 
product”). AR. 444-49, 452-61. Were it to have been assumed by 
the ITA that the calculation of the individual taxes paid but not 
otherwise rebated were based solely on the foregoing tax calculations, 
the absence of information as to the'manner in which this data was 
treated by the Ministry would necessarily preclude a finding by the 
ITA that such taxes were reasonably calculated or that a clear link 
existed between the said taxes and the 17.5% rate established for the 
CCS payments.‘ It is worthy of note that the “proforma” submitted 


3 On the face of it, there is no patent correlation between th is data and the 17.5% CCS rate. 

4 No evidence was submitted as to the weight given to the respective tax figures in the calculation of the 
actual indirect tax rate nor as to whether the Ministry did choose to rebate all of the indirect taxes included 
in the tax calculations. 
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by the counsel for the EEPC in behalf of the respective individual 
companies and the industrial association, aforementioned, in fact 
affirmatively evidenced that exported fasteners satisfied other criteria 
compensable under the CCS program. It appears that some of the 
exported products were produced in the “small scale sector” and to 
some degree production was “labour intensive.” AR. 444-61. Counsel 
for the EEPC also admitted that the variance between the CCS rate 
for exports to the American continent and exports to other destinations 
17.5% and 12.5%, respectively, was due to the more stringent packing 
requirements for shipments to North America. In so doing, it is noted 
that counsel did not contend that the 5% differential was entirely due 
to indirect taxes placed on these additional packing requirements. 
From a review of the record herein, it appearing: 
(1) that the evidence clearly establishes that there — be 
e 


criteria other than indirect taxes paid which are compensab 
the CCS rate, and 

(2) that the evidence fails to establish what portion of the 
17.5% CCS payment has been allocated to compensate for indi- 
rect taxes paid as opposed to that portion allocated to compen- 
sate for other criteria, and 


(3) that the ev idence fails to establish the actual incidence of 
indirect taxes on which to base the CCS payments, 
any determination by the ITA as to the extent the CCS payments 
represented a rebate of indirect taxes paid would be mere speculation. 
Where, as in the instant proceeding, the data necessary to establish a 
factual basis for the requisite linkage between indirect taxes paid and 
the established CCS payment rate is in control of those opposing the 
imposition of a countervailing duty, and where information requested 
by the ITA has not been provided, it was not inappropriate for the 
ITA to impose a countervailing duty in the full amount of the export 
payment. See ASG Industries, Inc. v. United States, 610 F. 2d 770, 
C.A.D. 1237 (1979). 
The standard of review of a final determination made by the ITA 
is set forth in 19 U.S.C.A. § 1516a(b) which provides in relevant part: 
(1) Remedy.—The court shall hold unlawful any determi- 
nation, finding or conclusion found — 
(B) in an action brought under paragraph (2) of subsection 


(a) of this section, to be unsupported by substantial evidence 
on the record, or otherwise not in accordance with law. 


In Consolo v. Federal Maritime Commission, 383 U.S. 607, 619-20 
(1966), the Court defined ‘‘substantial evidence” a 


something less than the weight of the sek and the possibility 
of drawing two inconsistent conclusions from the evidence does 
not prev ent an administrative agency’s finding from being sup- 
ported by substantial evidence. 
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The determination by the ITA that a subsidy was paid to the ex- 
porters of industrial fasteners in the amount of 17.5% of the f.o.b. 
value of the exported merchandise, accordingly, is supported by sub- 
stantial evidence and, accordingly, affirmed.® 

Plaintiff also challenges as unsupported by the record or de minimis 
the determinations by the ITA that the GOI is providing subsidies in 
the form of packing credit loans and special income tax deductions 
for export market development in the amounts of 0.4% f.o.b. value 
and 0.1% f.o.b., respectively. In neither case, however, has the ITA 
presented this court with a sufficient basis on which to review the 
ITA’s determination. It is necessary that the court be provided with 
the data utilized in the calculations by the ITA. The court does not 
sit as a finder of fact with respect to the administrative record pre- 
sented to it for review. That is therole of the administrative agency. The 
court’s role is to review the fact-finding done by the administrative 
agency and the legal conclusions reached by the agency’s application 
of legal principles to those facts, and to determine whether those find- 
ings and legal conclusions are supported by substantial evidence and 
are in accordance with law. The failure of the ITA to provide the 
court with the basis of its determination precludes the court from 
fulfilling its statutory obligation on review. The court, accordingly, 
remands the within action to enable the ITA to provide a more ex- 
planatory basis on which the packing credit loan and the income tax 
deduction subsidies have been determined. Such additional infor- 
mation shall be submitted to the court within a period of thirty 
(30) days from the date of entry of this order. 


5 The foregoing basis of this court’s affirmance of the ITA’s determination renders it unnecessary to 
address the other contentions of plaintiff attacking the determination of the entire CCS payment as a 
subsidy. 
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Appeal to US. Court of Customs 
and Patent Appeals 


Appeal 81-29—Nirron Koeaxu (USA), Inc. ». Unrrep Srares— 
Instruments—Zoom Photo Slit-Lamp Microscope Main Unit— 
Summary Judgment—TS US—Appeal From Decision and Judgment 
in Slip Op. 81-50. 

The merchandise in this case was imported from Japan. Upon entry 
at the Port of New York in July 1972 and January 1975, it was liqui- 
dated and clasified under TSUS Item 709.05 and duty was assessed 
thereon at 25% ad valorem. The assessment was made under Schedule 
7, Part 2, Subpart B, which provides for: ‘Medical, dental, surgical 
and veterinary instruments and apparatus (including electro-medical 
apparatus and ophthalmic instruments), and parts thereof: Optical 
instruments and appliances, and parts thereof: Mirrors and reflectors, 
binocular loupes for eye examinations . . . Other.” 

In contesting the liquidated classification, plaintiff-appellant claims 
that the imported merchandise is properly classifiable under TSUS 
Item 708.73 at 22.5% ad valorem. Here Schedule 7, Part 2, Subpart 
A provides for: ‘(Compound optical microscopes; electron, proton, 
and similar microscopes and diffraction apparatus; all the foregoing 
whether or not provided with means for photographing or projecting 
the image; frames and mountings for the foregoing articles, and parts 
of such frames and mountings: Compound optical microscopes: Not 
provided with means for photographing or projecting the image.” 

Defendant-appellee moved for summary judgment and plaintiff- 
appellant cross-moved. 

Considering the documentary evidence and depositions submitted 
by the parties, together with admissions by both parties, the United 
States Court of International Trade granted the motion of defendant- 
appellee and denied the cross-motion of plaintiff-appellant and dis- 
missed the case. 
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Decisions of the United States 
Court of International Trade 


In its appeal, plaintiff-appellant contends that the United States 
Court of International Trade erred in denying its cross-motion for 
summary judgment, in granting defendant-appellee’s motion for 
summary judgment, and in entering judgment dismissing the case. 
Plaintiff-appellant respectfully requests the United States Court of 
Customs and Patent Appeals to issue such orders and to grant such 
relief as to the Court shall seem just. 


ERRATUM 


Customs Bulletin, Vol. 15, No. 46, dated November 11, 1981, should 
have the date of November 18, 1981. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, NOVEMBER 12, 1981. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information. of 
Customs officers and others concerned. 


WILLIAM Von Raas, 
Commissioner of Customs. 


In the Matter o1 


Certain Mutti-SEQuENTIAL Investigation No. 337-TA-109 
Coprp Rapio Pacrrs 


Order 


Pursuant to my authority as ‘Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Janet D. Saxon as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 


Issued: November 5, 1981. 


Donatp K. Dvvatt, 
Chief Administrative Law Judge. 


In the Matter of 


Certain MertuHops ror Extrup- Investigation No.337-TA-110 
1n@ Piastic TUBING 


Notice of Investigation 
AGENCY: USS. International Trade Commission. 


ACTION: Institution of investigation pursuant to 19 U.S.C. 1337 
and 19 U.S.C. 1337a. 
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SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on September 25, 1981, 
under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) and 19 
U.S.C. 1337a on behalf of Minigrip, Inc., Route 303, Orangeburg, 
New York 10962. The complaint alleges unfair methods of competi- 
tion and unfair acts in the importation of certain plastic tubing and 
reclosable plastic bags into the United States, or in their sale, by reason 
of the alleged infringement by said tubing and reclosable plastic 
bags of claims 8, 9, 19 and 20 of U.S. Patent Re 26,991 (‘‘991 patent’’), 
claims 3 and 4 of U.S. Patent Re 28,959 (‘959 patent’), and 
claims 1-5 of U.S. Patent Re 29,208 (‘‘208 patent’’) and by reason 
of the alleged contributory and induced infringement of the claims 
of those patents. The complaint further alleges that the effect or 
tendency of the unfair methods of competition and unfair acts is to 
destroy or substantially injure an industry, efficiently and economi- 
cally operated, in the United States. 

The complainant requests that the Commission, after a full inves- 
tigation, issue both an exclusion order, prohibiting importation of the 
above-mentioned articles into the United States for the life of the 
patent in issue, and a cease and desist order. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 210.12 
of the Commission’s Rules of Practice and Procedure (19 CFR 210.12). 


SCOPE OF THE INVESTIGATION: Having considered the com- 
plaint, the U.S. International Trade Commission, on October 29, 
1981, ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is a 
violation of section 337 by reason of unauthorized importation of 
tubing and reclosable plastic bags which if produced in the United 
States, would be made, produced, or processed by means of a process 
covered by claims 8, 9, 19 or 20 of U.S. Patent Re 26,991, claims 
3 or 4 of U.S. Patent Re 28,959, or claims 1, 2, 3,4, or 5 of U.S. Patent 
Re 29,208, the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in the United 
States; 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 


(a) The complainant is— 
Minigrip, Inc. 
Route 303 
Orangeburg, N.Y. 10962 
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(b) The respondents are the following companies, alleged to 
be in violation of section 337, and are the parties upon which the 
complaint is to be served: 


Ideal Plastic Industrial Co., Ltd. 

81, Lane 59, Ha Mi Street 

Taipei, Taiwan 

Hong Ter Product Co., Ltd. 

No. 12 Lane 122 Street Chiang Nan 
Village New HWU, Taipei, Taiwan 
Shin Shing Plastic Industrial Co., Ltd. 
55 Lane 13 Jin, HSIN, St. Tucheng 
Hsing Taipei Hsien, Taiwan 

Lien Bin Plastics Co., Ltd. 

No. 1 Lane 49, Kuo Ching Road 
Pan Chiao City, Taipei 

Taiwan 

Keron Industrial Co., Ltd. 

No. 13, Sec. 1 

Jen Ai Road Taipei 

Taiwan 


Fong Tsu/Ming HSU Industries, Inc. 
P.O. Box 396, Kaohsiung 
Taiwan 


Ta Sen Plastic Industrial Co., Ltd. 
315-2 Chang Chun Road 
Taipei, Taiwan 


Gideons Plastic Industrial Co., Ltd. 
No. 22, Lane 59, Ti Eng North Street 
Tou Liu, Taiwan 


Fortune Well Plastics Co., Ltd. 
Rm. 501, 5th Floor 

No. 8, Kai-Feng Street Sec. 2 
Taipei, Taiwan 


Morrison Enterprises Corp. 
123 Kung Kuan Road 
Taichung, Taiwan, 400 


Sue Trading Co. 
2 Kansas Street, #M-69 
San Francisco, CA 94103 
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ABC Jewelry Imports 
2 Kansas Street, #M-72 
San Francisco, CA 94103 


Pacific Orient Imports 
2 Kansas Street, #M-88 
San Francisco, CA 94103 


PHC Enterprises 
3348 Candlewood Road 
Torrance, CA 90505 


LOGO Paris, Inc. 
2980 Kerner Boulevard 
San Rafael, CA 94901 


Clearoll Poly Film, Inc. 
1051 Irving Avenue 
Brooklyn, NY 11385 


(c) Harold Brandt, Unfair Import Investigations Division, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436, shall be the Commission investigative attorney, 
a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not 
be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination contain- 
ing such findings. 

The complaint, except for any confidential information contained 
therein, is available for inspection during official working hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Inter- 
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national Trade Commission, 701 E Street NW., Washington, D.C. 
20436, telephone 202-523-0161. 
FOR FURTHER INFORMATION CONTACT: Harold Brandt, 
Unfair Import Investigations Division, U.S. International Trade 
Commission, telephone 202-523-8498. 

By order of the Commission. 

Issued: November 4, 1981. 

Kennetu R. Mason, 
Secretary. 


In the Matter of 
Certain Carp Data IMPRINTERS Investigation No. 337—TA-104 
AND CoMPONENTS THEREOF | 
Notice of Grant of Application for Interlocutory Review of Orders Nos. 11 and 
17 and of Reversal in Part of Order No. 11 and Reversal of Order No. 17 
AGENCY: US. International Trade Commission. 


ACTION: Grant of application for review of Orders Nos. 11 and 17 
and reversal in part of Order No. 11 and reversal of Order No. 17. 


SUMMARY: Notice is hereby given that the Commission has granted 
an application by the Commission investigative attorney for inter- 
locutory review of the presiding officer’s denial of two motions by the 


Commission investigative attorney to quash or dismiss requests for 
admissions and has reversed the presiding officer’s denial of those 
motions. 


AUTHORITY: The authority for the Commission’s action is contained 
in section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) and in sec- 
tion 210.60(b) of the Commission’s Rules of Practice and Procedure 


(19 CFR § 210.60(b)). 


SUPPLEMENTARY INFORMATION: Upon receipt of a com- 
plaint filed by AM International, Inc., and Bartizan Corporation the 
Commission instituted investigation No. 337-TA-104 on May 7, 
1981, to determine whether there is a violation of section 337 of the 
Tariff Act of 1930 by reason of unfair methods of competition and un- 
fair acts in the importation and sale of card data imprinters, alleged to 
infringe claim 7 of U.S. Letters Patent 3,272,120 and claim 12 of U.S. 
Letters Patent 3,340,800. Notice of the Commission’s investigation 
was published at 46 F.R. 31094 (June 12, 1981). 


On July 1, 1981, the Commission investigative attorney filed a 
motion (Motion No. 104-7) to quash or dismiss requests for admis- 
sions directed to the Commission investigative attorney by respondents 
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National Business Systems, Inc. (Canada), and National Business 
Systems, Inc. (U.S.). The respondents filed a response in which they 
requested an order compelling the Commission investigative attorney 
to answer the requests for admissions. The presiding officer denied the 
request to compel answers on July 6, 1981, finding that the requests 
were not properly directed to the Commission investigative attorney 
(Order No. 8). Upon reconsideration of Order No. 8, however, the 
presiding officer decided that the Commission investigative attorney 
is subject to all discovery requests and directed him to submit answers 
to the requests for admissions (Order No. 11). 


On July 18, 1981, the Commission investigative attorney moved to 
quash respondents’ second set of requests for admissions by the Com- 
mission investigative attorney (Moticn 104-19). This motion was 
denied by the presiding officer on July 27, 1981, and the Commission 
investigative attorney was ordered to respond to the second request 
for admissions. Thereafter, on August 7, 1981, the Commission in- 
vestigative attorney filed a motion under section 210.60(b) of the 
Commission’s Rules of Practice and Procedure, 19 CFR § 210.60(b), 
for leave to appeal Orders Nos. 11 and 17 and for stay of the discovery 
ordered therein (Motion 104-38). This motion was granted by the 
presiding officer on August 24, 1981 (Order No. 82). 

FOR FURTHER INFORMATION CONTACT: Michael Mabile, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission; telephone 202~—523-1626. 


By order of the Commission. 


Issued: November 3, 1981. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 
Certain Vacuum BorTtTLEes AND Investigation No.337-T A-108 
ComPonENts THEREOF 


Order No. 1 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Donald K. Duvall as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 


Issued: November 2, 1981. 
Donatp K. Dvvatt, 
Chief Administrative Law Judge. 
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In the Matter of 
CERTAIN STABILIZED Hutu Units 
AND ComMPoNENTS THEREOF Investigation No. 337-TA-103 
AND Sonak Units UTILizine 
Sari StTaBiLizED Hutu Units 


Notice of Grant of Leave To Review Order No. 7 and of Affirmance of 
Order No. 7 


AGENCY: USS. International Trade Commission. 


ACTION: Grant of application for review of Order No. 7 and affirm- 
ance of Order No. 7. 


SUMMARY: Notice is hereby given that on the basis of an applica- 
tion for interlocutory review filed by respondents Furuno U.S.A. and 
Furuno Electric Co. Ltd. of Japan, the Commission has granted the 
application for review of and affirmed the presiding officer’s denial of 
a motion by those respondents to suspend the above-captioned 
investigation. 


AUTHORITY: The authority for the Commission’s action is con- 
tained in section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) and 
in section 210.60(b) (19 CFR § 210.60(b)) of the Commission’s Rules 
of Practice and Procedure. 


SUPPLEMENTARY INFORMATION: Upon receipt of a complaint 
filed by Western Marine Electronics Inc. (WESMAR), the Com- 
mission voted to institute investigation No. 337-TA-103 on June 1, 
1981, in order to determine whether there is a violation of section 
337 of the Tariff Act of 1930 by reason of the importation into and 
sale in the United States of certain stabilized hull units and compo- 
nents thereof and sonar units utilizing said stabilized hull units. Com- 
plainant WESMAR alleges that the accused stabilized hull units and 
components thereof infringe claims 1, 11, 12, and 14 of U.S. Letters 
Patent 3,553,638 and that the components of the allegedly infring- 
ing devices contribute to the infringement of said claims. Notice of the 
Commission’s investigation was published in the Federal Register on 
June 10, 1981 (46 F.R. 30737). 

On July 13, 1981, the Furuno respondents moved (Motions 103-2 
and 103-3) to stay this investigation pending the outcome of a re- 
examination proceeding initiated by Furuno U.S.A. at the US. 
Patent and Trademark Office, pursuant to 35 U.S.C. §§ 302-307, 
of certain claims of the patent at issue. Complainant and the Com- 
mission investigative attorney opposed the motions. 

On August 13, 1981, the presiding officer denied the motions (Order 
No. 7) to suspend the proceedings and granted leave to file an applica- 
tion for interlocutory review of her ruling. 
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FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-1693. 


By order of the Commission. 


Issued : October 30, 1981. 


Kenneto R. Mason, 
Secretary. 
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